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U.S. Customs Service 


Treasury Decisions 


(T.D. 87-45) 
BOLSTER COVERS 


T.D. 76-58, Limitine Decision 1n C.D. 4572 To MERCHANDISE BEFORE THE 
Court, WITHDRAWN 


DEPARTMENT OF THE TREASURY, 
OrrFicz OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., March 24, 1987. 

The decision in Brentwood Originals v. United States, 73 Cust. Ct. 
185, C.D. 4572 (1974), classified covers for wedge-shaped cushions 
and pillowlike cushions with short arm extensions, both chiefly 
used on beds for nonsleeping purposes, in item 363.30, Tariff Sched- 
ules of the United States (TSUS), under the heading “Sheets and 
pillowcases (including bolster cases).” T.D. 76-58 limited that deci- 
sion to the entries before the court because the Customs Service be- 
lieved that the merchandise was instead properly classified in item 
363.60, TSUS, a provision which was not considered by the court. 
Item 363.60, TSUS, is the provision for other bedding of vegetable 
fibers. 

Customs made its arguments again in Brentwood Originals v. 
United States, 76 Cust. Ct. 195, C.D. 4655 (1976), but the Customs 
Court was still convinced that the merchandise before the court was 
bolster covers and ruled out classification in item 363.60, TSUS. In 
view of the latter decision in this matter, C.D. 4655, and its stated 
reliance on C.D. 4572 as controlling, we withdraw T.D. 76-58. The 
withdrawal has the effect of causing covers for wedge-shaped cush- 
ions with short arm extensions, of vegetable fibers, to be classified 
under the provision for “Sheets and pillowcases (including bolster 
cases)” according to fiber content. 

This decision is effective this date. 


Dated: March 24, 1987. 
Micuae. H. Lane, 
Acting Commissioner of Customs. 
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19 CFR Part 177 
(T.D. 87-46) 


CHANGE OF PRACTICE REGARDING COUNTRY OF ORIGIN 
(SUBSTANTIAL TRANSFORMATION) DETERMINATIONS 
ON THREADING OF CERTAIN PIPE FITTINGS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final interpretive rule. 


SUMMARY: This document gives notice that Customs is changing 
its current practice of considering pipe fittings, produced in one 
country, to be substantially transformed by virtue of threading op- 
erations performed in a second country so as to be considered prod- 
ucts of that second country. The current practice is based upon a 
published Customs ruling. After review of comments received in re- 
sponse to a notice proposing this change, and following further con- 
sideration of the matter, it has been decided that threading opera- 
tions alone do not substantially transform pipe fittings so as to 
change their country of origin. 


EFFECTIVE DATE: This change of practice will be effective as to 
merchandise entered for consumption or withdrawn from ware- 
house for consumption, on or after July 7, 1987. 


FOR FURTHER INFORMATION CONTACT: John L. Valentine, 
Classification and Value Division, U.S. Customs Service, 1301 Con- 
stitution Avenue, NW., Washington, D.C. 20229 (202-566-8181). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


By notice published in the Federal Register on August 23, 1985 
(50 FR 34165), it was announced that Customs was reviewing the 
practice of considering pipe fittings, produced in one country and 
threaded in a second country, to have been substantially trans- 
formed by the threading operation. The notice invited public com- 
ments with respect to the correctness of the contemplated change. 

The current practice is based upon a published Customs Service 
ruling of November 9, 1978 (C.S.D. 79-437, 13 Cust. Bul. 1666 
(1979)). Pursuant to §177.10(b), Customs Regulations (19 CFR 
177.10(b)), the publication of a ruling in the Customs Bulletin which 
affects a rate of duty or charge, will establish a uniform practice. 
Pursuant to § 315, Tariff Act of 1930, as amended (19 U.S.C. 1315), 
and § 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)), before 
publication of a ruling which changes an established practice and 
results in an increase in duty, Customs is required to publish a no- 
tice that the practice is under review and to give interested parties 
an opportunity to comment on the contemplated change. 
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A review of the published decision was initiated in light of several 
judicial and Treasury decisions which concerned whether specific 
processing operations are sufficient to affect the country of origin of 
imported articles for Customs purposes. One example is the decision 
in the case of Uniroyal, Inc. v. United States, 3 C.1.T. 220, 542 F. 
Supp. 1026 (1982), in which pre-shaped soles were attached to sub- 
stantially complete shoes (shoe uppers) from Indonesia after the 
shoes had entered the U.S. The court found that the shoes were not 
substantially transformed as a result of the domestic application of 
soles, and thus remained products of Indonesia for country-of-origin 
marking purposes. In so holding, the court in Uniroyal, supra., reaf- 
firmed the validity of the long-standing criteria which, for substan- 
tial transformation determinations, examine whether the name, 
character, or use of an article has been changed by second-country 
processing. In Uniroyal the court held that the imported shoe up- 
pers—which were the very essence of the completed shoes—were al- 
ready substantially complete shoes, and that the attachment of the 
outsoles was a relatively minor operation which did not alter the 
identity of the uppers. 


ANALYSIS OF COMMENTS 


Seven comments were submitted in response to the notice pub- 
lished on August 23, 1985. One commenter did not take a position 
on the substantial transformation issue but requested that the final 
decision include a holding that the product coverage under the steel 
restraint arrangements is not affected by the decision. This ques- 
tion is not properly within the scope of this document. Any determi- 
nations regarding the operation of steel restraint arrangements are 
properly made by the International Trade Administration, Depart- 
ment of Commerce. 

Two commenters opposed any change because an unthreaded cou- 
pling is a useless raw material that must be changed into a func- 
tional coupling, and threading, as a processing step, is complex and 
critical and requires great precision. 

We concur with these commenters that the threading operation is 
required in order to produce a functional coupling. Although the 
threading, which can range from coarse threads to proprietary spe- 
cialty threads, varies in its complexity and critical nature as de- 
manded by the intended application, even the more complex and 
precise threading operations are not substantial manufacturing op- 
erations and do not change the essential character of the article: it 
remains a fitting. 

The remaining commenters supported a change because, as they 
reasoned, the fundamental character and use of a fitting is estab- 
lished when it is cast or formed. The threading operation is de- 
scribed as a finishing operation which, in relation to the cost of 
processing a fitting prior to threading, typically represents (togeth- 





4 CUSTOMS BULLETIN AND DECISIONS, VOL. 21, NO. 16, APRIL 22, 1987 


er with the other finishing operations) less than one-third of that 
cost. 

One commenter suggested that reliance on Midwood Industries, 
Inc. v. United States, 64 Cust. Ct. 499, C.D. 4026 (1970), as control- 
ling in C.S.D. 79-437 was misplaced because threading constituted 
only one of the various processing operations that were considered 
as a whole in Midwood. We agree that Midwood is distinguishable 
on this and other grounds. In addition, we conclude that, as the 
court noted concerning the shoe uppers in Uniroyal, Inc. v. United 
States, 3 C.I.T. 220 (1982), the essential character of the fitting is es- 
tablished in the first country, and that the threading merely com- 
pletes it for its intended use. The name, character, and use of the 
article have already been established. These facts are not affected 
by the threading operations. 

Although the argument is raised that an unthreaded pipe fitting 
is still a producer’s good, we find that, in addition to our conclusion 
that threading does not change the name, character, or use of a fit- 
ting, the nature of the threading operation is insubstantial in rela- 
tion to the nature of the operations required to manufacture the fit- 
ting. Many unfinished steel articles (as well as other articles) are 
“producer’s” goods rather than “consumer’s” goods because they 
cannot be used in the unfinished condition. However, these 
finishing operations are not always substantial processing opera- 
tions, and may not change the underlying nature of the article. The 
change from a producer’s to consumer’s good is not controlling on 
the issue of substantial transformation. National Juice Products As- 
sociation, et al. v. United States, 11 CIT —— (Slip op. 86-13, dated 
January 30, 1986). The established criteria of new name, character, 
or use, together with the nature of the processing, must be 
addressed. 

In this case, even though the threading of a fitting does change it 
from a producers good to a consumers good, we find that the thread- 
ing operation does not so transform the unthreaded fitting as to 
cause its identity to be lost in the finished product, nor is the value 
added by threading and related finishing operations, typically less 
than one-third, substantial. 


CHANGE OF PRACTICE 


After careful analysis of the comments and following further re- 
view of the matter, we find that the mere threading of pipe fittings 
does not result in a substantial transformation which would change 
the country of origin of the pipe fittings and that our previously 
published ruling to the contrary is clearly wrong. Therefore, the 
ruling of November 9, 1978 (file 055619), published as C.S.D. 
79-437, 13 Cust. Bull. 1666 (1979), is revoked. Other ruling letters 
that are in conflict with the principles of this decision are modified 
accordingly. 





U.S. CUSTOMS SERVICE 
DRAFTING INFORMATION 
The principal author of this document was Larry L. Burton, Reg- 
ulations Control Branch, U.S. Customs Service. However, personnel 
from other Customs offices participated in its development. 
WILLIAM VON Raas, 
Commissioner of Customs. 
Approved: March 18, 1987. 


Francis A. Keatine II, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, April 8, 1987 (52 FR 11216)] 


(T.D. 87-47) 


RECORDATION OF TRADE NAME: “XOMED, INC.” 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of recordation. 


SUMMARY: On January 26, 1987, a notice of application for the 


recordation under section 42 of the Act of July 5, 1946, as amended 
(15 U.S.C. 1124), of the trade name “XOMED, INC.” was published 
in the Federal Register (52 FR 2787). The notice advised that before 
final action was taken on the application, consideration would be 
given to any relevant data, views, or arguments submitted in writ- 
ing by any person in opposition to the recordation and received not 
later than March 27, 1987. No responses were received in opposition 
to the notice. 

Accordingly, as provided in section 133.14, Customs Regulations 
(19 CFR 133.14), the name “XOMED, INC.” is recorded as the trade 
name used by the Xomed, Inc., a corporation organized under the 
laws of the State of Delaware, located at 6743 Southpoint Drive 
North, Jacksonville, Florida 32216. The trade name is used in con- 
nection with the following merchandise manufactured in the Unit- 
ed States: medical prosthetic supplies and apparatus, such as, surgi- 
cal instruments, x-ray machine drapes, ear drapes, various types of 
sheeting and gauze primarily for use in surgical procedures, otology 
implants, and stapedectomy protheses. 


DATE: April 8, 1987. 


FOR FURTHER INFORMATION CONTACT: Beatrice E. Moore, 
Entry, Licensing and Restricted Merchandise Branch 1301 Constitu- 
tion Avenue, NW., Washington, D.C. 20229 (202-566-5765). 
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Dated: April 2, 1987. 
STEVEN PINTER, 
Chief, Entry, Licensing, and 
Restricted Merchandise Branch. 


[Published in the Federal Register, April 8, 1987 (52 FR 11393)] 


(T.D. 87-48) 


RECORDATION OF TRADE NAME: “ASPEN LABORATORIES, 
INC.” 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of recordation. 


SUMMARY: On January 30, 1987, a notice of application for the 
recordation under section 42 of the Act of July 5, 1946, as amended 
(15 U.S.C. 1124), of the trade name “ASPEN LABORATORIES, 
INC.” was published in the Federal Register (52 FR 3075). The no- 
tice advised that before final action is taken on the application, con- 
sideration will be given to any relevant data, views, or arguments 
submitted in writing by any person in opposition to the recordation 
and received not later than March 31, 1987. No responses were re- 
ceived in opposition to the notice. 

Accordingly, as provided in section 133.14, Customs Regulations 
(19 CFR 133.14), the name “ASPEN LABORATORIES, INC.” is re- 
corded as the trade name used by the Aspen Laboratories, Inc., a 
corporation organized under the laws of the State of Colorado, locat- 
ed at 181 Inverness Drive West, Englewood, Colorado 80155. The 
trade name is used in connection with the following merchandise 
manufactured in the United States: the developing and marketing 
of products for medical electronic equipment, such as electrosurgi- 
cal electrodes, electro power supply and adapter for power supply to 
supply electricity to electrosurgical electrodes. 


DATE: April 8, 1987. 


FOR FURTHER INFORMATION CONTACT: Beatrice E. Moore, 
Entry, Licensing and Restricted Merchandise Branch, 1301 Consti- 
tution Avenue, NW., Washington, D.C. 20229 (202-566-5765). 


Dated: April 2, 1987. 
STEVEN PINTER, 
Chief, Entry, Licensing, and 
Restricted Merchandise Branch. 


[Published in the Federal Register, April 8, 1987 (52 FR 11392)] 
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(T.D. 87-49) 


RECORDATION OF TRADE NAME: “MEDICAL ENGINEERING 
CORPORATION” 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of recordation. 


SUMMARY: On January 30, 1987, a notice of application for the 
recordation under section 42 of the Act of July 5, 1946, as amended 
(15 U.S.C. 1124), of the trade name “MEDICAL ENGINEERING 
CORPORATION” was published in the Federal Register (52 FR 
3075). The notice advised that before final action is taken on the ap- 
plication, consideration will be given to any relevant data, views, or 
arguments submitted in writing by any person in opposition to the 
recordation and received not later than March 31, 1987. No re- 
sponses were received in opposition to the notice. 

Accordingly, as provided in section 133.14, Customs Regulations 
(19 CFR 133.14), the name “MEDICAL ENGINEERING CORPORA- 
TION,” is recorded as the trade name used by the Medical Engi- 
neering Corporation, a corporation organized under the laws of the 
State of Delaware, located at 3037 Mount Pleasant, Racine, Wiscon- 
sin 53401. The trade name is used in connection with the following 
merchandise manufactured in the United States: medical prosthe- 
ses, catheters, drains and tracheal tubes. 


DATE: April 8, 1987. 


FOR FURTHER INFORMATION CONTACT: Beatrice E. Moore, 
Entry, Licensing and Restricted Merchandise Branch, 1301 Consti- 
tution Avenue, NW., Washington, D.C. 20229 (202-566-5765). 


Dated: April 2, 1987. 
STEVEN PINTER, 
Chief, Entry, Licensing, and 
Restricted Merchandise Branch. 


[Published in the Federal Register, April 8, 1987 (52 FR 11392)] 


(T.D. 87-50) 


RECORDATION OF TRADE NAME: “JOBST INSTITUTE, INC.” 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of recordation. 


SUMMARY: On January 26, 1987, a notice of application for the 
recordation under section 42 of the Act of July 5, 1946, as amended 
(15 U.S.C. 1124), of the trade name “JOBST INSTITUTE, INC.” was 
published in the Federal Register (52 FR 2787). The notice advised 
that before final action was taken on the application, consideration 
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would be given to any relevant data, views, or arguments submitted 
in writing by any person in opposition to the recordation and re- 
ceived not later than March 27, 1987. No responses were received in 
opposition to the notice. 

Accordingly, as provided in section 133.14, Customs Regulations 
(19 CFR 133.14), the name “JOBST INSTITUTE, INC.” is recorded 
as the trade name used by the Jobst Institute, Inc., a corporation or- 
ganized under the laws of the State of Ohio, located at 653 Miami 
Street, Toledo, Ohio 43694. The trade name is used in connection 
with the following merchandise manufactured in the United States: 
developing and marketing of medical soft goods for the treatment of 
vascular and lymphatic system disorders due to surgery, trauma or 
disease, such as support stockings and elastic pressure covers for 
the treatment of burns. 


DATE: April 8, 1987. 


FOR FURTHER INFORMATION CONTACT: Beatrice E. Moore, 
Entry, Licensing and Restricted Merchandise Branch, 1301 Consti- 
tution Avenue, NW., Washington, D.C. 20229 (202-566-5765). 


Dated: April 2, 1987. 


STEVEN PINTER, 
Chief, Entry, Licensing and 
Restricted Merchandise Branch. 


[Published in the Federal Register, April 8, 1987 (52 FR 11392)] 





U.S. Customs Service 


Customs Service Decisions 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CusTOMS, 
Washington, D.C., March 31, 1987. 
The following are decisions of the United States Customs Service 
where the issues involved are of sufficient interest or importance to 
warrant publication in the Customs BULLETIN. 
Marvin M. AMERNICK, 
(For B. James Fritz, Director, 
Regulations Control and Disclosure Law Division). 


(C.S.D. 87-1) 


This ruling holds that imported plastic shopping bags which are du- 
rable enough to be used again are subject to the country of origin 
marking requirements set forth in 19 U.S.C. 1304. 


Date: October 10, 1986 
File: MAR 2-05 CO:R:E:E 
729476 KM 


This ruling concerns the applicability of 19 U.S.C. 1304 to plastic 
shopping bags. 

Issue: Whether plastic shopping bags are required to be individu- 
ally marked with the country of origin. 

Facts: Questions have arisen about the country of origin marking 
requirements for imported plastic shopping bags which are given by 
retail stores to their customers with the purchase of items. This rul- 
ing does not concern those bags which are themselves purchased, 
such as those found in coin-operated machines. Specifically, the 
questions concern whether these articles may be treated as contain- 
ers under Subpart C of Part 134 of the Customs Regulations or 
whether they should be treated as separate articles of commerce 
subject to the general marking requirements of 19 U.S.C. 1304. 

Law and Analysis: 

1. The Container Marking Provisions 

Section 304(a) of the Tariff Act of 1930, as amended (19 U.S.C. 
1304(a)), provides that all articles of foreign origin or their contain- 


9 
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ers imported into the U.S. shall be marked in a conspicuous place 
with the English name of their country of origin to indicate to an 
ultimate purchaser in the U.S. the country of origin of the article. 
Section 134.1(d) of the Customs Regulations describes the “ultimate 
purchaser” as generally “the last person in the United States who 
will receive the article in the form in which it was imported.” 

Section 304(b) of the Act, as amended (19 U.S.C. 1304(b)), provides 
that whenever an article is excepted from the country of origin 
marking requirements, the immediate container, if any, of such ar- 
ticle, or such other container or containers of such article as may be 
prescribed by the Secretary of the Treasury, shall be marked. 

Specific requirements for the marking of containers or holders of 
articles of foreign origin imported into the U.S. are found in Sub- 
part C of Part 134 of the Customs Regulations. Section 134.23 re- 
quires that containers or holders designed for or capable of reuse af- 
ter the contents have been consumed, whether imported full or 
empty, must be individually marked to indicate the country of their 
own origin with a marking such as, “Container Made in (name of 
country)”. Examples of the types of containers contemplated by this 
section are usual and ordinary reusable containers or holders, such 
as heavy duty steel drums, tanks, and other similar shipping, stor- 
age or transportation containers or holders, and other reusable con- 
tainers or holders which have a lasting value or decorative use, 
such as mustard jars reusable as beer mugs, shaving soap contain- 
ers reusable as shaving mugs, and fancy cologne bottles reusable as 
flower vases. 

Section 134.24 applies to containers which are ordinarily discard- 
ed after use. These are described as “usual ordinary types of con- 
tainers or holders, including cans, bottles, paper or polyethylene 
bags, paperboard boxes, and similar containers or holders which are 
ordinarily discarded after the contents have been consumed.” (19 
CFR 134.24(a)). Subsection (b) titled “Imported empty” requires that 
“disposable containers or holders imported for distribution or sale 
are subject to treatment as imported articles in accordance with 
general headnote 6(a), Tariff Schedules of the United States (19 
U.S.C. 1202), and shall be marked to indicate clearly the country of 
their own origin. However, when the containers are packed and sold 
in multiple units (dozens, gross, etc.), this requirement ordinarily 
may be met by marking the outermost container which reaches the 
ultimate purchaser.” (19 C.F.R. 134.24(b)). Subsection (c) titled “Im- 
ported to be filled” provides that when “disposable containers or 
holders are imported by persons or firms who fill or package them 
with various products which they sell, these persons or firms are 
the “ultimate purchasers” of these containers or holders and they 
may be excepted from individual marking pursuant to 19 U.S.C. 
1304(a)(3)(D). The outside wrappers or packages containing the con- 
tainers shall be clearly marked to indicate the country of origin.” 
(19 CFR 134.24(c)). If these containers are already marked at the 
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time of importation and the marking will be visible after they are 
filled, the marking must clearly indicate that the container only 
and not the contents were made in the named country. (19 CFR 
134.24 (c)(2)). 

2. Prior Customs Decisions 

We have considered the container marking provisions in 19 
U.S.C. 1304(b) and Subpart C of Part 134 of the Customs Regula- 
tions in light of relevant Customs decisions and conclude that 
plastic shopping bags which are durable enough to be used after 
their initial use are not governed by the container marking provi- 
sions. The language of 19 U.S.C. 1304(b) makes it clear that the 
container marking requirements are meant to apply to immediate 
containers for imported articles where the articles themselves are 
excepted from the marking requirements. The types of containers 
covered by the container marking provisions are the primary con- 
tainers or holders for the storage, preservation or transportation of 
materials. Although “polyethylene bags” are listed among examples 
of “containers ordinarily discarded after use” in section 134.24(a), 
the polyethylene bags contemplated by that provision are primary 
containers for the packaging of products such as frozen vegetables 
or fruits. By contrast, durable plastic shopping bags are articles of 
commerce with a separate identity and use apart from the products 
which may be carried in them. Unlike plastic or paper wrappers 
which we would consider primary containers, plastic shopping bags 
are used as carrying bags for merchandise and are separate from 
the merchandise. These bags are made available for the personal 
convenience of a store’s customers, and are not used as containers 
for the products sold by the store. 

It is our opinion that the “ultimate purchasers” of plastic shop- 
ping bags capable of being used again are not the retail stores, but 
their customers who are the users of the bags and the last to receive 
them in the form in which they were imported. This interpretation 
is consistent with prior rulings from this Office. In ruling 709419 
JB, we rejected the argument that the ultimate purchaser of dura- 
ble or reusable plastic shopping bags was the importer/retailer and 
held that such articles must be marked individually to indicate the 
country of origin such as “Bag Made in (name of country)”. In Cus- 
toms Decision (CIE 385/67), we held that “plastic carrying bags” 
containing printed advertising matter on their sides, given away 
without charge by stores, travel agencies, and airlines to their cus- 
tomers, must be marked. Rather than treating these bags as con- 
tainers and hence, subject to the container marking provisions of 
Subpart C of section 134, we determined that the articles fell into 
the same category as match books and cigarette lighters bearing ad- 
vertising material, and that the donees of such articles were the ul- 
timate purchasers within the meaning of 19 U.S.C. 1304(a). 

This ruling is not intended to require that all plastic bags must be 
marked. We recognize that certain types of plastic bags, such as 
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some plain polyethylene bags (ORR Ruling 682-70) or flimsy plastic 
bags of the “throw-away” variety (729433 SO) may be considered to 
be wrappers or packaging which the retailer uses for products 
which it sells and hence, it is the retailer and not the customer who 
is considered to be the ultimate purchaser. 

Holding: Upon review of our prior decisions and the container 
marking provisions, we conclude that those marking provisions do 
not apply at all to imported plastic shopping bags which are durable 
enough to be used again. Accordingly, we are of the opinion that du- 
rable plastic shopping bags must be individually marked with the 
country of origin. 


(C.S.D. 87-2) 


This ruling holds, pursuant to 19 U.S.C. 233, that entry documenta- 
tion may be transmitted from a foreign trade zone to a U.S. Cus- 
toms Service facility for approval and signature by Customs and 
returned to the foreign trade zone through use of a facsimile ma- 
chine, a device for transmitting graphic matter electronically. 


Date: December 5, 1986 
File: FOR-1-CO:R:CD:D 
219147 L 


Issue: May entry documentation be transmitted from a foreign 
trade zone (FTZ) to the customhouse for approval and signature by 


Customs and subsequent return to the FTZ by use of a facsimile ma- 
chine, a device that transmits and reproduces graphic matter by 
electrical means. 

Facts: A company operates a plant in a FTZ. As a result of the 
implementation of T.D. 86-16, the Customs Inspector has been re- 
moved from the zone which necessitates, prior to the release and 
shipment of merchandise from the FTZ, the transportation by mes- 
senger service of Customs entry documentation to the customhouse 
and the return, also by messenger service, of the approved docu- 
mentation to the FTZ. It is suggested that a simpler and faster ap- 
proach would be to use a facsimile machine both to transmit Cus- 
toms entry documentation to Customs for signature and to return 
the approved and signed documentation to the FTZ. In this way 
Customs authorization to ship merchandise could be received in a 
matter of minutes. 

Law and Analysis: Section 141.61, Customs Regulations (19 CFR 
141.61), provides in part that “[E]ntry and entry summary docu- 
mentation shall be prepared on a typewriter, or with ink, indelible 
pencil, or other permanent medium. The entry shall be signed by 
the importer. Entries, entry summaries, and accompanying docu- 
mentation shall be on the appropriate forms specified by the regula- 
tions and shall set forth clearly all required information. All copies 
shall be legible.” 
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We assume that the entry documents will be prepared on the ap- 
propriate forms, will set forth the required information, and will be 
capable of being transmitted to and returned from the customhouse 
by facsimile machine in a legible manner. To the extent that the 
above requirements are met, 19 U.S.C. 233 provides that “in cases 
where the forms of official documents shall be substantially com- 
plied with and observed, according to the true intent thereof, no 
penalty or forfeiture shall be incurred by a deviation therefrom” 
and we perceive no objection to the use of facsimile entry 
documents. 

Section 1-201(39) of the Uniform Commercial Code defines 
“signed” to include any symbol executed or adopted by a party with 
present intention to authenticate a writing. 

As is discussed at some length in C.S.D. 79-94, the form of the sig- 
nature is not controlling; the question always is whether the symbol 
was executed or adopted by a party with present intention to au- 
thenticate the writing. 

In this connection, the inquirer has furnished the Customs Ser- 
vice with a certified copy of a corporate resolution in which the 
company agrees to be bound by the facsimile signatures of several 
identified persons. Copies of the signatures of each of those persons 
have also been furnished to the Customs Service. 

The Customs Service has previously held that a facsimile signa- 
ture may be used on a transportation entry, T.D. 78-317, and on a 
Customs bond, C.S.D. 79-94 and T.D. 79-241. Accordingly, facsimile 
signatures may be used on entry documentation. The person desir- 
ing to use facsimile signatures must furnish the Customs Service 
with a copy of each signature that is to be used, together with a cer- 
tified copy of the corporate resolution agreeing to be bound by the 
facsimile signatures. 

Widespread transmission of entry documents by facsimile may re- 
sult in administrative difficulties at the customhouse. Therefore, 
use of such equipment is at the discretion of the district director 
and it is the responsibility of the person desiring to use facsimile 
transmission and receiving equipment to arrange with the district 
director or appropriate Customs officer for the orderly use of the 
equipment and to use only compatible equipment or, where neces- 
sary and feasible, to provide suitable facsimile equipment. 

Holding: Entry documentation may be transmitted from a FTZ to 
the customhouse for approval and signature and subsequent return 
to the FTZ by use of a facsimile machine. Prior to such use the per- 
son desiring to use facsimile equipment for this purpose shall pro- 
vide the Customs Service with a copy of each signature to be used 
and a certified copy of the corporate resolution agreeing to be bound 
by the facsimile signature and shall obtain the approval of the dis- 
trict director to use facsimile equipment. 
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This ruling holds that vessels owned by or under the complete con- 
trol of the United States which are not carrying passengers or 
merchandise in trade are not commercial vessels and therefore 
are exempt from payment of user fees otherwise required under 
19 U.S.C. 58c(a)(1). 


Date: December 8, 1986 
File: VES-5-08-CO:R:CD:C 
108668 JM 


This ruling concerns the applicability of user fees under 19 U.S.C. 
58c to certain vessels owned by the United States. 

Issue: Whether vessels owned by the United States which are not 
carrying passengers or merchandise in trade are subject to the $397 
user fee charged for the arrival of a commercial vessel under 19 
U.S.C. 58e(a)(1). 

Facts: A user fee in the amount of $397 was collected for arrival 
of the USNS TRIUMPH in Hawaii on August 29, 1986. Sea-Mobili- 
ty, Inc. (hereafter SMI) has requested a refund of the user fee and a 
ruling that the TRIUMPH, the USNS CONTENDER and the USNS 
ASSURANCE are not subject to the fee. 

SMI states that the three subject vessels are operated by SMI 
under contract to the U.S. Navy, that the vessels are owned by the 
U.S. Government, that the vessels are operated under the control of 
the U.S. Navy, that the vessels carry no cargo and that the vessels 
are manned by a civilian crew not in the service of the United 
States. SMI also states that the vessels are “undocumented public 
vessels” which are neither registered nor enrolled under the laws of 
the United States. While not stated by SMI, this ruling will be 
based on the understanding that the subject vessels transport only 
persons connected with the operation of such vessel, her navigation, 
ownership or business. 

Analysis: Under section 13031(a)(1) of the Consolidated Omnibus 
Budget Reconciliation Act of 1985, as amended (Pub. L. 99-272, 19 
U.S.C. 58c(a)(1)), hereafter C.O.B.R.A., there is a fee of $397 for the 
arrival of a commercial vessel of 100 net tons or more. The fee is 
charged for providing Customs services in connection with such 
arrivals. 

Neither the user fee legislation nor the related legislative history 
indicates what Congress meant by “commercial vessel.” Webster’s 
New World Dictionary of the American Language, Second College 
Edition, defines “commercial” as “of or connected with commerce or 
trade.” 

In the interim regulations published in the Federal Register on 
June 11, 1986 (51 FR 21152), as T.D. 86-109, section 24.22(b)(1) pro- 
vides for the collection of the $397 fee from vessels required to enter 
under section 4.3, Customs Regulations. In view of the fact that the 
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subject vessels are manned by a civilian crew, section 4.5, Customs 
Regulations, does not relieve the vessels from reporting arrival and 
making entry. 

After reviewing the language in the C.O.B.R.A. and the com- 
ments on the interim regulations, we believe that the user fee does 
not apply to the USNS TRIUMPH while owned by and under the 
complete control of the U.S. Government and not carrying passen- 
gers or merchandise in trade. This ruling is based on the finding 
that the vessel is not a “commercial vessel” as that term is used in 
the C.O.B.R.A. 

Holding: A vessel, owned by or under the complete control and 
management of the United States, which is not carrying passengers 
or merchandise in trade is not a commercial vessel as that term is 
used in the C.0.B.R.A. Accordingly, such vessel is not subject to the 
$397 user fee upon arrival in the United States. This ruling shall 
apply to any vessel being operated under similar circumstances. 


(C.S.D. 87-4) 


This ruling holds that aircraft parts imported for use in an aircraft 
that is not flight capable are not considered certified for use in 
civil aircraft for purposes of meeting the requirements of Sched- 
ule 6, Part 6, Subpart C, Tariff Schedules of the United States 
(TSUS). Aircraft parts not certified for use in civil aircraft are 
properly classified under item 694.61, TSUS. 


Date: December 10, 1986 
File: CLA-2:CO:R:CV:G 
079093 JAS 
District DIRECTOR OF CUSTOMS, 
2093 Federal Office Bldg., 
909 First Avenue, 
Seattle, Washington 98174 


Dear Mapa: This is our decision on Application for Further Re- 
view of Protest No. 3001-1-000321, dated July 15, 1981, concerning 
consumption entry 5401784, dated May 15, 1981, and liquidated 
June 9, 1981. At issue is the tariff status under the Civil Aircraft 
Agreement of certain components from Japan to be used in non- 
flown test aircraft. 

Facts: The merchandise under consideration is the Boeing FF-5 
and FF-8 underwing fairing panels. It is not otherwise described. 
These parts are imported for use both in static test and fatigue test 
aircraft. The former is stressed to the point where the individual 
structural components fail, and the latter will undergo approxi- 
mately 10,000 repetitions of simulated flights, which is a test equiv- 
alent to the craft’s projected useful flying life. Static test and fa- 
tigue test aircraft are never capable of actual flight because certain 
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equipment not needed for the tests—interiors, galleys, instruments, 
radios, engines—are not installed. During manufacture, these craft 
can easily be converted to flying airplanes simply by installing the 
omitted components. 

Boeing maintains a Civil Aircraft Agreement blanket certifica- 
tion on file in your office, in the form required by section 
10.183(d)(2), Customs Regulations. The blanket certification in- 
cludes the protested merchandise. 

Protestant has entered the fairing panels under the provision for 
other parts certified for use in civil aircraft, in item 694.62, Tariff 
Schedules of the United States (TSUS), free of duty. You, however, 
have liquidated the concerned entry under the provision for other 
civil aircraft parts, in item 694.61, TSUS, dutiable in 1981 at the 
rate of 3.8 (now 0.6) percent ad valorem. 

Issue: Does the actual use to which properly certified aircraft 
parts will be put govern their eligibility for free entry under the 
Agreement? 

Law and Analysis: You contend that because the protested mer- 
chandise is actually used in test craft, and not in flight-capable air- 
planes, it is outside the scope of the Civil Aircraft Agreement. You 
cite Schedule 6, Part 6, Subpart C, Headnote 3(a), TSUS, which, in 
part, requires the importer to declare that the part for which free 
entry is sought is being imported for use in civil aircraft and that it 
will be so used. You note that Boeing knows at the time of entry 
which fairing panels will be used in the manufacture of test craft 
and which will be used in flight-capable airplanes. 

Notwithstanding that relevant legislative history suggests the 
certification requirement in the statutory provision which became 
Headnote 3(a), TSUS, is a certification of use provision rather than 
an end use provision, we believe the clear intent of the legislation 
requires actual use of the subject parts in a flight-capable airplane. 
The chief use of that class or kind of merchandise to which these 
fairing panels belong—which we presume to be in flight-capable air- 
planes—is therefore not a relevant consideration for Headnote 3(a) 
purposes. 

The Schedule 6, Part 6, Subpart C, Headnote 3(a), TSUS, defini- 
tion of “aircraft” embraces both lighter-than-air and heavier-than- 
air aircraft (airplanes, including machines also capable of use for 
ground or water transportation). It therefore appears that only 
craft designed for and capable of actual flight are within the ambit 
of the Agreement. The only exception relates to the free entry, in 
item 678.50 (now 678.48), TSUS, of ground flight simulating ma- 
chines and parts thereof. Senate hearings on the Trade Agreements 
Act of 1979, which implemented the Civil Aircraft Agreement, sug- 
gest this exception was a concession made to a major U.S. trading 
partner, and would not otherwise have been considered within the 
original scope of the Agreement. 
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Holding: The FF-5 and FF-8 underwing fairing panels cannot be 
considered certified for use in civil aircraft for Schedule 6, Part 6, 
Subpart C, Headnote 3(a), TSUS, purposes. They are classifiable 
under the provision for other parts, in item 694.61, TSUS. 

The protest should be denied. A copy of this decision should be at- 
tached to the Form 19 Notice of Action which is to be mailed to the 
protestant. 


(C.S.D. 87-5) 


This ruling holds that commercial Customs user fees provided for 
under 19 U.S.C. 58c(a) are not subject to the drawback laws under 
19 U.S.C. 1313. 


Date: January 15, 1987 
File: DRA-1-CO:R:CD:D 
219202 

Issue: Whether user fees under section 8101, Public Law 99-509, 
are subject to the drawback laws. 

Facts: Section 13031, Public Law 99-272, effective July 7, 1986, 
imposed a schedule of Customs user fees in connection with the ar- 
rival of vessels, trucks, trains, private boats and planes, and passen- 
gers (19 U.S.C. 58c(a)). 

Section 8101, Public Law 99-509, effective December 1, 1986, 
amended 19 U.S.C. 58c(a) to impose a commercial Customs user fee 
for the processing of any merchandise that is formally entered or 
withdrawn from warehouse for consumption. Products of insular 
possessions and countries listed in General Headnotes 3(e) (vi) or 
(vii), and merchandise classifiable in Schedule 8, Tariff Schedules of 
the United States, were excluded from the commercial user fee. The 
current commercial user fee established by law is based on the Cus- 
toms value of the merchandise at 0.22 percent ad valorem. 

Manufacturing drawback (19 U.S.C. 1313(a) and (b)) and rejected 
merchandise drawback (19 U.S.C. 1313(c)) provide for refund of “du- 
ties”. Same condition drawback (19 U.S.C. 1313(j)) provides for a re- 
fund on “any duty, tax, or fee imposed under Federal law because of 
its importation”’. 

No factual or legal positions were submitted with the request for 
a ruling as to whether the commercial user fees are subject to 
drawbacks. 

Law and Analysis: It may be argued that a fee based on the per- 
centage of the appraised Customs value on imported merchandise is 
a duty or fee which attaches to merchandise upon importation and 
therefore is subject to drawback. (See sections 101.1(i), 191.2(a), and 
191.3 of the Customs Regulations). However, 19 U.S.C. 1528 pro- 
vides, in part, that “no tax or other charge imposed by or pursuant 
to any law of the United States shall be construed to be a customs 
duty for the purpose of any statute relating to the customs revenue, 
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unless the law imposing such tax or charge designates it as a cus- 
toms duty or contains a provision to the effect that it shall be treat- 
ed as a duty imposed under the customs laws”. 

The antidumping, countervailing and marking laws (19 U.S.C. 
1673, 1303, 1671, and 1304(f)) are examples of laws that specifically 
provide for “duty, in addition to any other duty imposed” and, of 
course, are subject to drawback. (See section 191.3, Customs Regula- 
tions.) The law that imposes fees by the Agricultural Adjustment 
Act (7 U.S.C. 624) is an example of a law that specifically provides 
that “such fees shall be treated * * * as duties imposed by the Tariff 
Act of 1930 * * *”. (See Treasury Decisions 78-96 and 78-325.) 

Section 8101, Public Law 99-509 does not designate the commer- 
cial user fee as a duty nor does it direct that it shall be treated as a 
duty imposed under the Customs laws. On the other hand, it clearly 
states the purpose for the fees and how the funds shall be used. 

Section 8101(a)(10)(B)(Gi) refers to setting a fee in an amount equal 
to 


the total amount authorized to be appropriated for such fiscal 
year to the United States Customs Service for salaries and ex- 
penses incurred in conducting commercial operations during 
such fiscal year * * * 


And, section 8101(d)(3) states that 


Except as provided in paragraph (2), all funds in the Customs 
User Fee Account shall only be available, to the extent provid- 
ed for in appropriation Acts, for the salaries and expenses of 
the United States Customs Service incurred in conducting com- 
mercial operations. 


The intent of the Congress is further shown in the Congressional 
Conference Report on H.R. 5300, Omnibus Budget Reconciliation 
Act of 1986 (see page H 11426, Congressional Record, dated October 
17, 1986). The report states that 


All customs user fees, whether derived from merchandise en- 
tries or otherwise, are to be deposited in a dedicated account in 
the General Fund of the Treasury, to be used exclusively to re- 
imburse the Customs Service appropriation. 


The report also noted that the fees would not cover all the costs of 
services rendered by the Customs Service and as “fees or charges 
commensurate with the costs of services rendered” they are except- 
ed under the General Agreement On Tariffs and Trade. 

Holding: Commercial user fees provided for by section 8101, Pub- 
lic Law 99-509, are not subject to the drawback laws under 19 
U.S.C. 1313. 





U.S. CUSTOMS SERVICE 
(C.S.D. 87-6) 


This ruling holds, pursuant to 19 U.S.C. 1313(j)(2), that an exporter 
must satisfy the possession requirements for both the imported 
duty-paid and fungible substituted merchandise in order to be eli- 
gible for substitution same condition drawback. 


Date: February 9, 1987 
File: DRA-1-CO:R:CD:D 
218910 K 

Issues: 1. Whether crude degummed soybean oils that meet the 
standard specifications of the Rules Published by the National Soy- 
bean Processors Association satisfies the fungibility requirements of 
the substitution same condition drawback law. 

2. Whether the exporter must satisfy the possession requirements 
of the substitution same condition drawback law. 

Facts: Corporation A imported crude degummed soybean oil on 
May 15, 1985, and consumed it in production. On or about June 25, 
1985, Corporation A sold another shipment of crude degummed soy- 
bean oil to Corporation B. On July 4, 1985, Corporation B, under its 
contract with a foreign buyer, exported the shipment it received 
from Corporation A. 

For Issue Number 1, Corporation A cites Section 3A, Rule 103, of 
the Trading Rules For The Purchase and Sale of Soybean Oil pub- 
lished by the National Soybean Processors Association (NSPA) and 
claims that the imported and substituted crude degummed soybean 
oils meet the specifications in the Rule and are therefore fungible 
and identical for drawback purposes. 

For Issue Number 2, Corporation A claims that it had possession 
and complete control of imported duty-paid crude degummed soy- 
bean oil and of substituted crude degummed soybean oil which it 
sold to Corporation B to satisfy the possession requirement of the 
drawback law. Further, Corporation A submitted a Customs Form 
7511 in which Corporation B disclaimed any right to drawback and 
authorized Corporation A to make entry and receive the drawback. 

Law and Analysis: Issue 1. The substitution same condition draw- 
back law, 19 U.S.C. 1313(j)(3), redesignated as 1313(j(2) by Public 
Law 99-514, requires that the merchandise substituted for exporta- 
tion must be fungible with the duty-paid merchandise and in the 
same condition as was the imported merchandise at the time of its 
importation. The term “fungible merchandise” is defined in the 
Customs Regulations (19 C.F.R. 191.2(1)) as “merchandise which for 
commercial purposes is identical and interchangeable in all 
situations.” 

Corporation A submitted laboratory reports to show that the im- 
ported duty-paid and substituted crude degummed soybean oils 
meet the maximum and minimum analytical requirements of Sec- 
tion 3A, of Rule 103, of the Trading Rules For The Purchase and 
Sale of Soybean Oil published by the National Soybean Processors 
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Association (NSPA). We are satisfied that two shipments of crude 
degummed soybean oils that meet the specifications outlined in Sec- 
tion 3A, Rule 103, NSPA, which are not subject to contract adjust- 
ments for deviations in the specifications as provided for in the 
Rule, are fungible for drawback purposes. This position is similar to 
our ruling dated May 6, 1986 (218533, as yet not published), con- 
cerning the fungibility of two shipments of soybean meal. We noted 
that the rules of the NSPA for soybean meal, which are equally ap- 
plicable for crude degummed soybean oil, are the most widely used 
rules in domestic and international trade for this merchandise and 
thereby represents the industry’s treatment of the merchandise as 
commercially identical and fungible. 

Issue 2. Another requirement under substitution same condition 
drawback (19 U.S.C. 1313(j)(2)) is that of possession. If fungible sub- 
stituted merchandise within a three-year period after the importa- 
tion of the imported duty-paid merchandise is not used in the Unit- 
ed States, is in the possession of the party claiming drawback, and is 
in the same condition at the time of exportation or destruction as 
was the imported merchandise at the time of its importation, then 
upon exportation or destruction of the substituted merchandise, 
drawback is payable. To qualify for drawback under this provision 
of law, the exporter must be in possession of the substituted mer- 
chandise at the time of exportation and the exporter is also the le- 
gal entity that must satisfy the other possession requirement for 
the imported duty-paid merchandise designated for payment of 
drawback. 

The legislative history for Section 201, of Public Law 98-573 (19 
U.S.C. 1313()(3), now redesignated as (j)(2)) states, in part, that 


Drawback is provided if the same person requesting drawback, 
subsequent to importation and within three years of importa- 
tion of the merchandise, exports from the United States or de- 
stroys under Customs supervision fungible merchandise (wheth- 
er imported or domestic) which is commercially identical to the 
merchandise imported.” 


Emphasis added. See 1984 U.S. Code Congressional and Administra- 
tive News, page 5023. 

Corporation B did not possess imported duty-paid merchandise. 
Accordingly, Corporation B, upon exportation of its purchased ship- 
ment of substituted merchandise, did not meet the possession re- 
quirements and was not entitled to drawback. Since Corporation B 
had no right to drawback to waive on Customs Form 7511, it had no 
right to authorize Corporation A to make entry and receive the 
drawback. 

Corporation A did not export substituted merchandise. When Cor- 
poration A. sold the substituted merchandise to Corporation B, it 
surrendered possession to Corporation B prior to exportation. At 
that point in time, the substituted merchandise was in the complete 
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possession and control of Corporation B. Accordingly, Corporation A 
is not entitled to drawback. 

Section 191.73, of the Customs Regulations provides that the ex- 
porter shall be entitled to drawback unless the manufacturer or 
producer reserves the right to drawback with the consent of the ex- 
porter. This regulation is applicable to the “use” requirement of 
manufacturing drawback (19 U.S.C. 1313(a) and (b)). Same condition 
drawback specifically prohibits the use (manufacture or production) 
of the merchandise except for incidental operations not amounting 
to a manufacture or production for drawback purposes under 19 
U.S.C. 1313(a) and (b). Accordingly, this regulation is not applicable 
for substitution same condition drawback. 

Holdings: Issue 1. Two shipments of crude degummed soybean 
oils, which meet the standard specifications of the National Soy- 
bean Processors Association (Rule 103, 3A) for crude degummed soy- 
bean oil, and which are not subject to contract adjustments for devi- 
ations in the specifications or subject to additional specifications, 
are fungible for substitution same condition drawback. 

Issue 2. The exporter must satisfy the possession requirements for 
both the imported duty-paid and fungible substituted merchandise 
for substitution same condition drawback. 


(C.S.D. 87-7) 


This ruling holds, when determining computed value, certain losses 
incurred in one accounting period cannot be carried forward to a 
later period in order to offset profits realized during that later pe- 
riod (Section 402(e), Tariff Act of 1930, as amended by the Trade 
Agreements Act of 1979). 


Date: February 18, 1987 
File: CLA-2 CO:R:CV:V 
543857 CW 


Mr. HarLAN G. PURVES, 

Manager of Accounting, 

A.O. Smith Electrical Products Co., 
531 N. Fourth Street, 

Tipp City, Ohio 45371-1899 


Dear Mr. Purves: This is in response to your letter of August 26, 
1986, in which you request a ruling concerning whether, in deter- 
mining the appraised value of imported merchandise, a loss in- 
curred in foreign assembly operations may be carried forward to off- 
set future profits. 

You state that while your company’s assembly operation in Mexi- 
co incurred a considerable loss in its first year of operation, this loss 
was not reflected in the cost submission furnished to the Customs 
Service in connection with the determination of the appraised value 
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of the assembled merchandise imported during that period. It is 
your position that losses incurred in operations and not considered 
in duty valuation should be carried forward to offset future profits. 
You maintain that this proposal is in accordance with “all current 
accounting and tax procedures.” 

Although not specifically stated in your letter, we are assuming 
that the proper basis of appraisement for the assembled merchan- 
dise in question is computed value, section 402(e) of the Tariff Act of 
1930, as amended by Trade Agreements Act of 1979 (TAA). The 
Statement of Administrative Action relating to the TAA states the 
following in regard to calculating the “amount for profit and gener- 
al expenses” under computed value: 


The amount for profit and general expenses will be deter- 
mined on the basis of information supplied by, or on behalf of, 
the producer and will be based upon the commercial accounts 
of the producer, provided that such accounts are consistent 
with the generally accepted accounting principles applied in 
the country where the goods are produced and unless the 
figures provided are inconsistent with those usually reflected in 
sales of merchandise of the same class or kind as the imported 
merchandise that are made by producers in the country of ex- 
portation for export to the United States. 


Thus, in determining the computed value of the merchandise sub- 
ject to your request, Customs will rely to a great extent upon infor- 
mation derived from the commercial accounts of the Mexican as- 
sembler. If, as appears to be the case, those accounts reflect that the 
loss was experienced during a separate accounting period from the 
period during which the merchandise under consideration here was 
assembled, then we believe that the loss may not be carried forward 
to offset the profits, if any, realized during the latter period for pur- 
poses of determining the computed value of that merchandise. 

Moreover, even if the assembler’s accounts reflect that the loss 
was experienced during the same accounting period as the period 
during which the merchandise under consideration was assembled, 
it would be necessary for the importer of the merchandise to satisfy 
the relevant District Director of Customs that offsetting the loss 
against future profits is consistent with generally accepted account- 
ing principles applied in Mexico. Furthermore, it would be neces- 
sary to satisfy the District Director that the resulting amount for 
profit and general expenses is consistent with that which is usually 
reflected in sales of merchandise of the same class or kind that are 
made by producers in Mexico for export to the United States. 
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(C.S.D. 87-8) 


This ruling holds that customs brokers are required to obtain writ- 
ten approval from the Commissioner of Customs to employ, or 
continue to employ, persons who have been convicted of a felony 
(19 U.S.C. 1641(d)(1)(E) and 19 CFR 111.53(e)). 


Date: February 27, 1987 
File: BRO-3 CO:R:E:E 
729924 SO 
Harvey A. Isaacs, Esq., 
Customs Counsel, 
National Customs Brokers & Forwarders Association of America, 
Inc., 
5 World Trade Center, Suite 9273, 
New York, New York 10048 


Dear Mp. Isaacs: This is in response to your request for an infor- 
mation letter concerning Customs’ interpretation of the provisions 
of Section 641(d)(1)E) of the Tariff Act of 1930, as amended (19 
U.S.C. 1641(d)(1)(E)), and Section 111.53(e) of the Customs Regula- 
tions (19 CFR 111.53(e)) which makes it unlawful for a customs bro- 
ker to knowingly employ, or continue to employ, any person who 
has been convicted of a felony, without the written approval of the 
Commissioner. You are concerned about when a broker is chargea- 
ble (if at all) with knowledge that an employee is a convicted felon, 
the duty (if any) of a broker to investigate or otherwise seek out 
convicted felons among employees, what reliance the broker may 
place upon assurances from employees, what objective standards 
are used in determining whether to grant or withold approval and 
whether a report is necessary if an employee elects to resign during 
the 30 day period provided under Appendix C of Part 171, Customs 
Regulations. 

Customs believes that the protection of the revenue, cargo securi- 
ty, airport safety, the effective administration of the various import 
control programs and the suppression of commercial fraud and 
smuggling mandates that the Customs brokerage industry be free 
from elements with a history of related criminal activity. We have 
developed guidelines for use in evaluating reported felony convic- 
tions to assure that fair and reasonable decisions are reached. The 
guidelines provide for a careful look at the subject’s offense record 
and work history, so that we can reach a reasonable conclusion on 
whether the employment of that person in the brokerage business 
would pose any risk to the objectives outlined above. 

While we are not unmindful of the principle that convicted per- 
sons who have had successful post-conviction employment records 
should be able to continue gainful employment, we will need to de- 
cide, after considering the specific facts in each individual case, 
whether or not employment (or continued employment) in the cus- 
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tomhouse brokerage industry is advisable or appropriate. Please be 
advised that the submission of a request for approval of the contin- 
ued employment of a current employee of a broker will be treated 
as a provisional approval to continue such employment until a final 
decision is reached. 

In fulfilling the obligation of every licensed broker to exercise re- 
sponsible supervision and control over the transaction of Customs’ 
business pursuant to 19 CFR 111.28, a broker should assure that it 
operates its brokerage business with staff having suitable back- 
ground, that is, its hiring and employee screening practices are con- 
sistent with reasonably prudent business practices. If an employee 
resigns during the 30 day penalty free period provided by Appendix 
C of Part 171 in which to seek approval of the Secretary (Commis- 
sioner) to employ or continue to employ a person who has been con- 
victed of a felony, the provisions of 19 CFR 111.53(e) are not 
applicable. 


(C.S.D. 87-9) 


This ruling holds that country of origin marking on wire rope fit- 
tings and other steel fittings by means of paper labels is not a suf- 
ficiently permanent means of marking in order to satisfy the re- 
quirements of 19 U.S.C. 1304. 


Date: March 3, 1987 
File: MAR-3 CO:R:E:E 
730146 LR 

This ruling concerns the country of origin marking requirements 
of imported forged steel fittings, including but not limited to wire 
rope fittings. 

Issue: What methods of marking are sufficiently permanent to 
satisfy the requirements of section 304, Tariff Act of 1930, as 
amended? 

Background: It has come to our attention that the enforcement of 
country of origin marking requirements for imported forged steel 
wire rope fittings and other forged steel fittings (e.g. wire rope clips, 
anchor shackles, turnbuckles, choker hooks, clevis grab hooks, clev- 
is slip hooks, jaw swivels, eye swivels, master links, load binders) is 
not uniform. Whereas some districts accept paper labels, other dis- 
tricts are requiring that the products be marked in the most perma- 
nent manner, e.g. by raised mold lettering, die-stamping. The pur- 
pose of this ruling is to provide some guidance in this area to assure 
greater uniformity of the marking requirements. 

Law and Analysis: Unless excepted by law, section 304, Tariff Act 
of 1930, as amended (19 U.S.C. 1304), requires that every article of 
foreign origin imported into the United States shall be marked in a 
conspicuous place as legibly, and permanently as the nature of the 
article will permit, in such manner as to indicate to an ultimate 
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purchaser in the United States the English name of the country of 
origin of the article. 

The Customs Regulations state that as a general rule, marking 
requirements are best met by marking worked into the article at 
the time of manufacture. Section 134.41. For example, it is suggest- 
ed that the country of origin on metal articles be die sunk, molded 
in or etched. However, except for articles which are the subject of a 
ruling by the Commissioner of Customs or those articles classifiable 
in an item number specified in section 134.43, Customs Regulations, 
a marking will be found to meet the permanency requirement if in 
any reasonably foreseeable circumstance it shall remain on the arti- 
cle until it reaches the ultimate purchaser unless it is deliberately 
removed. The marking must be able to survive normal distribution 
and store handling. See sections 134.41, 134.44, Customs Regula- 
tions. The regulations indicate that if paper stickers, pressure sensi- 
tive labels or tags are used, they must be affixed so securely that 
unless deliberately removed they will remain on the article while it 
is in storage or on display and until it is delivered to the ultimate 
purchaser. Section 134.44(b)&(c). 

The Customs Service has received complaints that steel wire rope 
fittings and other steel fittings of the type mentioned above often 
reach the ultimate purchaser without any country of origin mark- 
ings. Customs officials have observed that many of these items are 
marked with adhesive paper labels or hang tags which often fall off 
during normal handling because the paper does not adhere well to 
these products and because the products are often placed in bulk 
containers where they can rub against one other and dislodge the 
label or tag. Customs officials have also observed that the marking 
is quite easy to remove. Based on these observations, we have deter- 
mined that paper labels and tags will no longer be considered per- 
manent marking for this type of product. 

The best methods of marking steel wire rope fittings and other 
steel fittings are those which are worked into the article at the time 
of manufacture: e.g. die stamping, etching, engraving or marking by 
raised letter cast-in-the mold process. Other methods of marking 
are acceptable provided they conform to the criteria set forth below. 

Some of the fittings are marked with the country of origin by 
means of ink-stamping. While some districts are accepting this type 
of marking other districts are not. Whether or not this method is 
sufficient depends on the ink-stamping itself. Sometimes the mark- 
ing is not legible because the ink is smudged, the letters run togeth- 
er, or some letters are missing. The marking will be considered legi- 
ble only if all letters are clear, distinct and easily readable. The ul- 
timate purchaser should not have to determine the country of 
origin by guessing. Oftentimes ink-stamping is not sufficiently per- 
manent because it can be easily rubbed off. For example, the mark- 
ing on some of the samples we have looked at can be rubbed off by 
hand or pencil eraser. Not only would such marking be easily re- 
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moved, it is unlikely that it will survive normal handling. We con- 
sider ink-stamping to be permanent only if it is indelible. In order 
to be acceptable, the importer would have to satisfy the district di- 
rector that the ink-stamping is both legible and indelible. These 
same criteria would apply to other types of marking, eg. paint 
stenciling. 

Determination: Unless the importer can demonstrate that the 
product cannot be marked by any other means, paper labels or pa- 
per tags will not constitute acceptable country of origin marking of 
steel wire rope fittings and other steel fittings. Any other perma- 
nent method of marking that will clearly remain on the article un- 
til it reaches the ultimate purchaser is acceptable provided it satis- 
fies the other statutory requirements. 

Effective Date: This ruling goes into effect 30 days after publica- 
tion in the Customs Bulletin. All merchandise entered or with- 
drawn from warehouse on or after that date will be subject to these 
requirements. 

Interim Compliance: Before the effective date of the ruling, Cus- 
toms officers shall accept paper labels and tags that appear to be se- 
curely attached. Any marking notices that have been issued previ- 
ously based solely on the fact that the merchandise was not marked 
in the most permanent manner should be canceled; however, if the 
notices were issued either because the country of origin markings 
were very easy to remove or because they were not legible or con- 
spicuous should remain in effect. 


(C.S.D. 87-10) 


This ruling holds that use of pocket tabs on the front pockets of 
shirts and on the inside of the right front “change” or “ticket” 
pants pocket does not constitute an infringement upon the record- 
ed Levis trademark registration for a tab placed on the left verti- 
cal seam of the right rear pants patch pocket (19 U.S.C. 1124, 19 
U.S.C. 1526 and 19 CFR 133.1-133.24). 


Date: March 6, 1987 
File: TMK-3 CO:R:E:E 
730212 KM 


Ms. CHRISTINE SKINNER, 

Generra Sportswear Co., Inc., 

18 West Mercer, 

Seattle, Washington 98119-3929 


Dear Ms. Skinner: This is in response to your letter dated Febru- 
ary 17, 1987, regarding the manufacture of shirts and pants which 
would include pocket tabs (TABs). Specifically, you request a ruling 
as to whether the use of such a TAB on these garments would in- 
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fringe the registered trademark (Reg. No. 577,490) recorded by Levi 
Strauss & Co. for import protection. 

The Levi trademark is used in connection with overalls and is de- 
scribed as a “small marker of tab, of textile material or the like, 
colored red, appearing on and affixed permanently to the exterior of 
the garment in a position that the red tab is visible, while the gar- 
ment is being worn.” The trademark is applied to one of the seams 
of the hip pockets of the garment, commonly the left-hand vertical 
seam of the right rear patch pocket. 

You wish to affix textile fabric TABs in two colors, red orange let- 
ters on indigo and red orange on burgundy, to denim long sleeved 
shirts and denim style jeans. The TABs will be affixed to the left 
breast patch pocket of the shirts and to the right vertical seam of 
the inside right front pocket, referred to as the “ticket” or “change” 
pocket, of the pants. The TABs bear the word “CHOIX.” 

Your position is that prior legal determination 81-0117, which 
held that color was not a limitation of the Levi trademark and that 
protruding TABs on patch pockets which were of colors other than 
red should be considered to be an infringement of that recorded 
trademark, is not applicable to your garments. In addition, you 
have cited several important decisions for the proposition that the 
protection granted by Registration 577,490 is limited to pants and 
not to garments in general, and only with respect to the placement 
of such TABs on the right rear patch pocket of pants. In other 
words, you argue that the Levi trademark mentioned above is a “lo- 
cation specific” trademark, and does not extend to a trademark 
right in pocket tabs on the front of all garments, such as on the 
front ticket or change pocket of pants or on shirts. 

We agree that legal determination 81-0117 is not applicable to 
the present case in that it involved the issue of whether TABs of 
colors other than red, sewn into the seam of the rear patch pocket of 
pants were an infringement upon recorded registration 577,490. We 
also take note of Levi Strauss & Co. v. Blue Bell Inc., 778 F. 2d 1352, 
1354 (9th Cir. 1985) which you cited, wherein defendant’s use of a 
pocket tab on shirts was held not to infringe, Levis’ trademark for 
its rear patch pocket tab on pants. The trademark owner, said the 
court, cannot rely on the federal registration of certain tabs, most 
notably of those on pants, to establish a protected interest in a pock- 
et tab on garments generally, because registration constitutes 
prima facie evidence of a protected interest with respect to the 
goods specified in the registration only. Similarly, we find Levi 
Strauss & Co. v. Genesco, Inc., 742 F. 2d 1401 (1984) to be relevant 
to the present situation. In that case, the court affirmed the Trade- 
mark Trial and Appeal Board’s decision that Levi had failed to 
show secondary meaning in its unlettered tab protruding from the 
structural seam of a shoe, rejecting Levi’s assertion of a presump- 
tion of distinctiveness based on its use of TABs on and registration 
for pants and jeans. 
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It is our opinion that protection of the recorded Levi trademark 
extends only to pants, and not to other garments generally, such as 
your denim shirts. Furthermore, its protection is limited only to the 
rear patch pockets of pants. Accordingly, we do not consider the 
placement of your TABs, regardless of color, on the front pockets of 
shirts, or on the inside of the “ticket” or “change” pocket of front 
right pants pocket, to be an infringement on the recorded trade- 
mark No. 577,490, owned by Levi Strauss & Co. 





U.S. Customs Service 


General Notice 


19 CFR Part 127 


SELECTION OF WAREHOUSES FOR STORAGE OF 
UNCLAIMED AND ABANDONED MERCHANDISE 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Solicitation of public comment. 


SUMMARY: This document solicits public comments concerning 
the selection of warehouses for the storage of unclaimed and aban- 
doned (general order) merchandise. A study conducted by the Cus- 
toms Service showed widespread lack of uniformity among Customs 
ports as to selection of storage locations for general order merchan- 
dise. It is believed that uniform practices and procedures will im- 
prove management of the general order program, facilitate competi- 
tion among general order warehouses, and improve service to the 
public. Because of the significance of this matter to importers, Cus- 
toms brokers, carriers, and warehouse proprietors, comments are 
being invited for consideration before any changes in practices and 
procedures are made. 


DATE: Comments must be received on or before June 15, 1987. 


ADDRESS: Comments (preferably in triplicate) may be addressed 
to, and inspected at, the Regulations Control Branch, Room 2426, 
U.S. Customs Service, 1301 Constitution Avenue, NW., Washington, 
D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: John Holl or Bradley 
Lund, Cargo Enforcement and Facilitation Branch, (202-566-8151). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


As provided in § 127.11, Customs Regulations (19 CFR 127.11), 
with certain stated exceptions, any entered or unentered merchan- 
dise which remains in Customs custody for 1 year from the date of 
importation without estimated duties and storage or other charges 
having been paid, shall be considered unclaimed and abandoned. 
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Section 127.13, Customs Regulations (19 CFR 127.13), provides that 
unclaimed and abandoned merchandise shall be sent to a class 1 
warehouse or to a suitable warehouse of class 3, 4, or 5 specially 
designated for the purpose by the district director. Storage and all 
other expenses shall be paid by the owner or consignee of the mer- 
chandise if it is claimed and entered into the customs territory of 
the United States. If the merchandise is sold, charges for storage 
and other expenses shall be paid from the proceeds of the sale to 
the extent that proceeds are available. 

A survey conducted in August 1986 determined that there was a 
widespread lack of uniformity among Customs ports in the selection 
of the warehouse locations for general order merchandise. The 
study found that the number of warehouses selected to receive gen- 
eral order merchandise vary from one such warehouse at some 
ports to several at other ports. At some ports, no warehouse facili- 
ties have been selected to store the merchandise. Instead, Customs 
facilities or other suitable premises have been used. 

The study also revealed that there is a lack of uniformity among 
the ports in how the warehouses are selected. In a few ports, the im- 
porter, customs broker, or carrier selects the warehouse. Customs 
does the selection at other ports. This often brings complaints from 
general order warehouse proprietors about perceived inequities in 
the distribution of shipments to individual warehouses. Further, 
while some ports have contractual agreements with general order 
warehouse proprietors, most receive such merchandise without the 
existence of any contractual agreement. 

Customs desires to increase the uniformity of port practices in se- 
lecting the warehouse where general order merchandise is to be 
stored. It is believed that the implementation of uniform practices 
and procedures will improve management of the general order pro- 
gram, facilitate competition among general order warehouses, and 
improve service to the public. 

To assist Customs in developing uniform practices and proce- 
dures, we would like to receive comments on methods of selecting 
warehouses for the storage of general order merchandise. Specifical- 
ly, responses should address the following issues: 

(1) How many warehouses should be designated at each port to 
accept general order merchandise? Should it be one, a few, or all 
public bonded warehouses which indicate a desire to accept such 
shipments? 

(2) Who should designate the warehouse for storage of particular 
general order merchandise? Should it be Customs or some other 
party, such as the importer, customs brokers, or carriers? 

(3) If Customs designates the warehouse, what method should be 
used to assure an equitable distribution of shipments among the 
warehouses? 

(4) Should designated warehouses be required to enter into a uni- 
form contractual agreement with Customs? 
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Any other relevant comments on the matter are also invited. 


CoMMENTS 


Before taking any final action on developing uniform practices 
and procedures, consideration will be given to any written com- 
ments timely submitted to Customs. Comments and/or data submit- 
ted will be available for public inspection in accordance with the 
Freedom of Information Act (5 U.S.C. 552), § 1.4, Treasury Depart- 
ment Regulations (31 CFR 1.4), and § 103.11(b), Customs Regula- 
tions (19 CFR 103.11(b)), between 9:00 a.m. and 4:30 p.m. on normal 
business days at the Regulations Control Branch, Room 2426, U.S. 
Customs Service Headquarters, 1301 Constitution Avenue, NW., 
Washington, D.C. 20229. 


DRAFTING INFORMATION 


The principal author of this document was Bruce J. Friedman, 
Regulations Control Branch, U.S. Customs Service. However, per- 
sonnel from other Customs offices participated in its development. 

WILLIAM VON Raas, 
Commissioner of Customs. 
Approved: March 19, 1987. 
Francis A. Keatine II, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, April 14, 1987 (52 FR 12000)] 








U.S. Court of Appeals for the 
Federal Circuit 


(Appeal No. 85-2706) 


Sacitor, ACIERIES ET LAMINOIRS DE LORRAINE AND BERGROHR-HERNE AND 
VALLOUREC, APPELLANTS v. UNITED STATES OF AMERICA, MALCOLM BAL- 
DRIDGE, SECRETARY OF COMMERCE, AND THE U.S. DEPARTMENT OF CoM- 
MERCE, APPELLEES 
Pierre F. deRavel d’Esclapon, Donovan Leisure Newton & Irvine, of New York, 

New York, argued for appellants. With him on the brief was Melvin S. Schwechter. 

Also on the brief were Professor Myres S. McDougal and Professor Michael Reisman, 

New Haven, Connecticut, of counsel. 

Velta A. Melnbrencis, Commercial Litigation Branch, Department of Justice, of 
Washington, D.C., argued for appellee. With her on the brief were Richard K. Wil- 
lard, Assistant Attorney General and David M. Cohen, Director. Also on the brief 
were Douglas A. Riggs, General Counsel, M. Jean Anderson, Chief Counsel for Inter- 
national Trade and Robert F. Seely, Attorney-Advisor, Office of the Deputy Chief 
Counsel for Import Administration, U.S. Department of Commerce, of counsel. 

Eugene L. Stewart, Terence P. Stewart, Charles A. St. Charles and Ronald M. Wis- 
ta, of Stewart & Stewart, of Washington, D.C., were on the brief for Amicus Curiae 
Bethlehem Steel Corporation. Also on the brief were Curtis H. Barnette, General 
Counsel and Laird D. Patterson, Counsel, Bethlehem Steel Corporation, of Bethle- 
hem, Pennsylvania. 


Appealed from: U.S. Court of International Trade. 
Judge REsTanl. 


(Appeal No. 85-2706) 


Sacitor, ACIERIES ET LAMINOIRS DE LORRAINE AND BERGROR-HERNE AND VAL- 
LOUREC, APPELLANTS v. UNITED STATES OF AMERICA, MALCOLM BALDRIDGE, 
SECRETARY OF COMMERCE, AND THE UNITED StTaTES DEPARTMENT OF -Com- 
MERCE, APPELLEES. 


(Decided March 31, 1987) 
Before Ricu, BIssELL, AND ARCHER, Circuit Judges. 


BIssELL, Circuit Judge. 

This appeal is from the order of the Court of International Trade, 
613 F. Supp. 364 (Ct. Int’] Trade 1985), dismissing the cases of plain- 
tiffs-appellants Sacilor, Acieries et Laminoirs de Lorraine; Ber- 
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grohr-Herne; and Vallourec (collectively Sacilor) for failure to state 
a cause of action under the substantive law and for unavailability of 
judicial review under the Administrative Procedure Act (APA). We 
vacate and remand for the trial court to dismiss the cases for lack 
ofjurisdiction. 


BACKGROUND 


Appellants are three European producers of steel pipe who con- 
tracted with the All-American Pipeline Company (AAPL) in Sep- 
tember 1984 to supply 320,000 tons of a particular steel pipe for the 
“California-Texas Pipeline” built by AAPL. The export of steel pipe 
from Europe to the United States is governed by the Steel Import 
Stabilization Act (SISA), Title VIII of the Trade and Tariff Act of 
1984, Pub. L. No. 98-573,98 Stat. 2998, enacted October 30, 1984, 
subsequent to Sacilor’s contracting with AAPL. The SISA, 19 U.S.C. 
§ 2253, inter alia, authorizes the Secretary of Commerce to ensure 
that export of pipe and tube by the European Economic Community 
(EEC) does not exceed levels agreed to between the United States 
and the EEC as set forth in the Arrangement on European Commu- 
nities’ Export of Pipes and Tubes to the United States of America 
(Arrangement). Both the initial Arrangement and all modifications 
and clarifications control the export of pipes and tubes to the Unit- 
ed States. 

By an exchange of letters on October 21, 1982, the United States 
and the EEC initially agreed that the EEC would establish mea- 
sures to ensure that the annual export of pipes and tubes to the 
United States would not exceed the 1979-80 average share of annu- 
al United States apparent consumption. See United States-Europe- 
an Communities Steel Pipe and Tube Imports Agreement: Hearings 
before the Subcommittee on International Trade of the Senate Fi- 
nance Committee, 98th Cong., 1st Sess. 58 (1983). On January 10, 
1985, another exchange of letters between the United States and 
EEC clarified the October 21, 1982 Arrangement. 

As clarified, the Arrangement provides in article 1 that the EEC 
shall restrain exports of steel pipes or tubes to a level of 7.6 percent 
(10 percent of “oil country tubular goods” per article 2) of United 
States apparent consumption for the calendar years 1985 and 1986. 
The EEC agreed to issue export licenses as the mechanism of re- 
straint and published the pertinent regulations in 28 O.J. Eur. 
Comm. (No. L. 9) 13-31 (1985). 

Both the SISA and the Arrangement provide for the export of ad- 
ditional steel pipes and tubes over the agreed levels if the Secretary 
of Commerce determines that a “short supply” or “emergency mar- 
ket situation” exists in the United States. The Arrangement estab- 
lishes in article 8 that the EEC may request such a determination. 
Article 8 also provides that, once the Secretary does conclude a 
short supply exists, the United States must allow importation of the 
additional steel pipes and tubes. 
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Pursuant to article 8, on January 21, 1985, the EEC submitted a 
request for a short supply exemption, specifically for the AAPL 
project. The Secretary of Commerce examined the request, solicited 
comments (50 Fed. Reg. 4719-20 (1985)), sent questionnaires to po- 
tential United States producers, and met with officials of AAPL, 
which wished to import the pipe. On March 28, 1985, the Secretary 
denied the short supply exemption and so informed the EEC and 
AAPL by letter, explaining that he had determined that three Unit- 
ed States producers, with combined unused capacity for the product 
of about one million tons, could meet AAPL’s needs. 

On May 13, 1985, Sacilor commenced suit in the trial court, 
claiming that the Secretary’s determination was arbitrary, capri- 
cious, and a denial of its due process rights. On June 18, 1985, the 
United States agreed to admit 100,000 tons of pipe for the AAPL 
project in addition to the levels of imports permitted under the Ar- 
rangement. After this appeal was filed, the parties informed the 
court that the contract between Sacilor and AAPL contains a force 
majeur clause which “insulates appellants from liability to the Buy- 
er for nondelivery.” Appellants’ Supp. Brief at 2. The parties also 
informed the court that AAPL has received from domestic and for- 
eign producers “all the line pipe required for the AAPL project.” 
Appellees’ Supp. Brief at 6. 


THE TRIAL Court’s DECISION 
After predicating jurisdiction on 28 U.S.C. § 1581(i)(4) in relation 


to 28 U.S.C. § 1581(i(3),* the trial court determined that neither 
section 805 of the SISA nor the Arrangement established direct, af- 
firmative, and judicially enforceable rights for private parties in 
Sacilor’s position. The SISA’s legislative history demonstrates, the 
court said, that the short supply provision was “designed to protect 
domestic producers of steel products * * *.” H.R. Rep. No. 1156, 
98th Cong. 2d Sess. 200, reprinted in 1984 U.S. Code Cong. & Ad- 
min. News 4910, 5220, 5317. The terms of the Arrangement indicate 
that it binds only the signatory parties—the United States and the 
EEC. 

As to judicial review, the trial court stated that 28 U.S.C. § 2631(i) 
permits parties to commence actions in the Court of International 
Trade, once jurisdiction is established, if they are adversely affected 
or aggrieved within the meaning of the APA. The trial court found 
the requisite “injury in fact” in Sacilor’s alleged economic injury re- 
sulting from the SISA’s restrictions and the requisite interest with- 
in the “zone of interest” in the partial exclusion of Sacilor’s product 

*Section 1581(i) provides, in pertinent part: 

(i) In addition to the jurisdiction conferred upon the Court of International Trade by subsections(a)(h) of this section and 
subject to the exception set forth in subsection (j) of this section, the Court of International Trade shall have exclusive juris- 
diction of any civil action commenced against the United States, its agencies, or its officers, that arises out of any law of the 
United States providing for— 


* + 7 + “ 

(3) embargoes or other quantitative restrictions on the importation of merchandise for reasons other than the protection 
of the public health or safety; or 

(4) administration and enforcement with respect to the matters referred to in paragraphs (1)(3) of this subsection and 
subsections (a)(h) of this section. 
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from importation because of the SISA and the agreements permit- 
ted by the SISA. 

The trial court, however, declined to review the Secretary’s deci- 
sion, finding that decision to be an agency action committed by law 
to the agency’s discretion under 5 U.S.C. § 701(a)(2). The trial court 
determined that, because the decision on lack of a short supply was 
part of the foreign affairs process, the type of review sought by 
Sacilor would necessarily involve an “impermissible intrusion into 
a discretionary decision-making process.” The trial court concluded 
that it was inappropriate to review the Secretary’s determination 
and held, therefore, that it was not subject to judicial review. 

Finally, as to Sacilor’s due process claim, the trial court deter- 
mined that because (1) neither the SISA nor the Arrangement pro- 
vided a private right of action and (2) there is no generally available 
protectable interest to engage in foreign trade, the lack of a hearing 
on the short supply determination was not a violation of due 
process. 


OPINION 


In our view, the trial court lacked jurisdiction over these cases be- 
cause, as the United States asserts, Sacilor lacks standing to raise 
the claims, and because Sacilor’s claims are moot. 

Sacilor lacks standing to challenge the Secretary’s determination. 
The Supreme Court’s recent cases have recognized that the stand- 
ing doctrine has both constitutional and prudential aspects. Allen v. 
Wright, 468 U.S. 737, 751 (1984). As with the related doctrine of 
mootness, the constitutional aspect of standing is grounded in the 
Article III requirement of a case or controversy. U.S. Const. art. III, 
§ 2. To satisfy this aspect of the standing doctrine, the plaintiff 
must not only have experienced some concrete injury-in-fact, but 
“(t]he injury must be ‘fairly’ traceable to the challenged action, and 
relief from the injury must be ‘likely’ to follow from a favorable de- 
cision.” Allen v. Wright, 468 U.S. at 751 (quoting Simon v. Eastern 
Kentucky Welfare Rights Org., 426 U.S. 26, 38, 41 (1976)). Assuming 
that Sacilor has sustained the required injury-in-fact, as a result of 
the Secretary’s determination, it is not clear that relief would be 
likely to follow from a favorable decision in this case. AAPL is no 
longer obligated to purchase Sacilor’s pipe. Even if such an obliga- 
tion existed, export of the pipe would be contingent on receipt from 
the EEC of the necessary export licenses. There is nothing in the 
record before us indicating that. the EEC would issue the licenses to 
Sacilor. 

The prudential aspect of the standing doctrine is no less trouble- 
some. In the administrative context, this aspect of the doctrine is 
derived from the requirement of section 702 of the APA that a 
plaintiff challenging agency action must be “adversely affected or 
aggrieved.” 5 U.S.C. § 702 (1982). The question turns on whether 
“ ‘the interest sought to be protected by the complainant [is] argua- 
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bly within the zone of interests to be protected or regulated by the 
statute or constitutional guarantee in question.’” Clarke v. Securi- 
ties Indus. Assn., 107 S. Ct. 750, 755 (1987) (quoting Association of 
Data Processing Serv. Org. v. Camp, 397 U.S. 150, 153 (1970)). In ap- 
plying this “zone of interest” test, the Court stated: “The essential 
inquiry is whether Congress ‘intended for [a particular] class [of 
plaintiffs] to be relied upon to challenge agency disregard of the 
law.” Id. at 757 (quoting Block v. Community Nutrition Inst., 467 
US. 340, 347 (1984)). 

Although Sacilor’s interests are arguably regulated by section 
805(b)(3) of the SISA, it does not appear that Congress intended to 
rely on foreign manufacturers to challenge administrative applica- 
tion of American import laws. As the trial court correctly observed, 
the legislative intent behind section 805(b)(3) was to protect domes- 
tic purchasers of steel products. H.R. Rep. No. 1156, 98th Cong. 2d 
Sess. 200, reprinted in 1984 U.S. Code Cong. & Admin. News 5220, 
5317. Clearly AAPL would have had standing to challenge the Sec- 
retary’s determination, but it would be contrary to the entire pur- 
pose of the Act to allow foreign producers to challenge a decision 
made pursuant to a regulatory scheme designed to protect Ameri- 
can steel producers from foreign imports. SISA § 802. 

Alternatively, Sacilor’s claims are moot. When Sacilor brought its 
action before the trial court, it sought a judicial reversal of the Sec- 
retary’s determination that certain pipe was not in short supply. 
Sacilor had a contract to sell such pipe to AAPL and presumably 
would have delivered the pipe if it could have obtained the required 
EEC export licenses and if the Secretary had found the pipe to be in 
short supply. Sacilor and AAPL were released from their obliga- 
tions under the contract by virtue of the contract’s force majeur pro- 
vision. After the suit was filed, AAPL obtained elsewhere the pipe it 
needed to complete the pipeline. Sacilor does not dispute this fact. 

The goal of the suit was to allow Sacilor to export pipe to the 
United States to fulfill its obligation to AAPL. Since AAPL now has 
the required pipe and the contractual obligations of Sacilor and 
AAPL are a nullity, there is no live case or controversy to be re- 
solved by Sacilor’s suit. See Burke v. Barnes, 107 S. Ct. 734 (1987). 
Sacilor argues that the possibility of recovery of money damages 
against the Secretary in a suit in the Claims Court on a Fifth 
Amendment taking theory or in a district court under the Federal 
Tort Claims Act presents a sufficiently live controversy for this 
court to decide the present case. We do not agree. No such claims 
were presented to the trial court and this court will not render an 
advisory opinion on claims that were not or could not be raised 
below. 

For these reasons, we vacate the trial court’s judgment and re- 
mand for entry of judgment dismissing the cases for lack of 
jurisdiction. 
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Because of our decision on the standing and mootness issues, it is 
unnecessary to address appellants’ other arguments on the ques- 
tion, decided in the affirmative by the trial court, whether judicial 
review of the Secretary’s determination was unavailable because it 
involved a foreign affairs function and was, therefore, committed to 
agency discretion by law. We note, however, that the analysis of a 
similar question by the Supreme Court in Japan Whaling Associa- 
tion v. American Cetacean Society, 106 S. Ct 2860, 2865-66 (1986), 
which was decided after the trial court decided this case, would 


apply. 
VACATED AND REMANDED 


(Appeal No. 86-1440) 


BINGHAM & Tayior DIVISION, VIRGINIA INDUSTRIES, INC., ET AL., APPELLEES 
v. UNITED STATES APPELLANT 

John C. Kingery, Office of the General Counsel, United States International Trade 
Commission, argued for appellant. With him on the brief was Lyn M. Schlitt, Gener- 
al Counsel and Michael P. Mabile, Assistant General Counsel. 

Paul C. Rosenthal, Collier, Shannon, Rill & Scott, of Washington, D.C., argued for 
appellee. With him on the brief was Kathleen Weaver Cannon. 

Barton C. Green, General Counsel and Secretary, American Iron and Steel Insti- 
tute, of Washington, D.C., was on the brief for Amicus Curiae American Iron and 
Steel Institute. 


Appealed from: U.S. Court of International Trade. 
Judge CARMAN. 


(Appeal No. 86-1440) 


BincHAM & Tayior Division, VIRGINIA INDUSTRIES, INC., ET AL., APPELLEES 
v. UNITED STATES, APPELLANT 


(Decided March 31, 1987) 
Before Davis, SmirH AND NEwMaN,, Circuit Judges. 


Davis, Circuit Judge. 

We are called upon to review a decision of the United States 
Court of International Trade, Bingham & Taylor Division, Virginia 
Industries v. United States, 627 F. Supp. 793 (Ct. Int’l Trade 1986) 
(Carman, J.), holding that § 771(7)(C\(iv) of the Tariff Act of 1930, as 
amended (19 U.S.C. § 1677(7)(C\(iv) (1984)), requires the Internation- 
al Trade Commission (Commission) to assess cumulatively, for pur- 
poses of making its preliminary injury determinations, the volume 
and price effects of imports subject to an antidumping investigation 
together with imports of like products subject to a countervailing 
duty investigation. We affirm. 
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On May 13, 1985, the Commission and the Department of Com- 
merce received a spate of unfair trade petitions filed by the Munici- 
pal Castings Fair Trade Council and its individual member compa- 
nies. Five separate investigations ensued, four of which involved al- 
legations of material injury to the domestic iron construction 
casting industries by reason of sales at less than fair value (LTFV) 
of light and heavy construction castings imported from India, Cana- 
da, the People’s Republic of China and Brazil.! The fifth investiga- 
tion focussed on whether imports of subsidized iron construction 
castings from Brazil were causing material injury to domestic in- 
dustries manufacturing heavy and light iron construction castings.” 

On July 3, 1985, the Commission published its preliminary deter- 
minations in all five investigations. With respect to the four an- 
tidumping investigations, the Commission concluded that there was 
a reasonable indication of material injury to the domestic light and 
heavy iron construction casting industries by reason of LTFV sales 
of imports from India, Canada, the People’s Republic of China and 
Brazil. Similarly, the Commission announced an affirmative prelim- 
inary determination regarding imports of allegedly subsidized 
heavy iron construction castings from Brazil. However, the Commis- 
sion found no reasonable indication of material injury to the domes- 
tic industry from imports of allegedly subsidized light iron construc- 
tion castings from Brazil.’ 

The Commission arrived at its affirmative injury determinations 
in the antidumping investigations by cumulating* the impact on the 
domestic industry of imports from the four countries involved. But 
in reaching its preliminary determinations in the countervailing 
duty investigation the Commission refused to cumulate the impact 
of imports subject to the antidumping investigations together with 
the impact of imports subject to the countervailing duty investiga- 
tion. This refusal to cross-cumulate led the Commission to different 
preliminary injury determinations for light iron construction cast- 
ings from Brazil. In its antidumping investigation, the Commission 
decided that there was a reasonable indication that these imports 
were causing material injury to the domestic industry. On the other 
hand, after examining the identical imports in the context of a 
countervailing duty investigation, the Commission found no reason- 
able indication of material injury. 

The Court of International Trade remanded the case to the Com- 
mission for redetermination in light of the court’s conclusion that 
“section 1677(7(C)(iv), without exception, requires the cumulation 
of imports from two or more countries of like products ‘subject to in- 
vestigation’ that compete with one another and with the domestic 


1 These were antidumping investigations. 

2 This was a countervailing duty investigation. 

3 The general course of the Commission’s injury determinations is summarized in Mock, Cumulation of Import Statistics 
in Injury Investigations before the International Trade Commission, 7 Nw. J. Int. Law & Bus. 433, 434-39 (1986). 

* Cumulation involves aggregating volume and price data with respect to imports from two or more countries for pur- 
poses of the Commission’s material injury determination. The aggregation of allegedly dumped and allegedly subsidized im- 
ports from two or more countries for purposes of volume and price analysis has been called “cross-cumulation.” 
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like product, regardless of whether the investigations relate to 
dumping, subsidies, or both.” Bingham & Taylor, 627 F. Supp. at 
795.5 According to the Commission (which represents the appellant), 
the court misinterpreted the statute and legislative history by read- 
ing the cumulation provision to mandate cross-cumulation. 

Our resolution of this issue necessarily begins with the language 
of the statutory clause. Section 771(7)(C)(iv) of the Tariff Act of 
1930, as amended, provides: 


(iv) Cumulation.—For purposes of clauses (i) [volume] and (ii) 
[price], the Commission shall cumulatively assess the volume 
and effect of imports from two or more countries of like prod- 
ucts subject to investigation if such imports compete with each 
other and with like products of the domestic industry in the 
United States market. 


19 U.S.C. § 1677(7)\(C\iv) (1984) (1984 Act). Appellees argue that the 
plain language requires the Commission to cumulate whenever two 
conditions are met: (1) the imports are subject to investigation; and 
(2) the imports compete with one another and with like products in 
the domestic industry. Conversely, the Commission contends that 
the statute admits of two contrary interpretations, both reasonable, 
one requiring and the other prohibiting cross-cumulation. In the 
Commission’s view, because both constructions of the statute are 
reasonable, the court erred in failing to defer to the Commission’s 
interpretation. 

Our review of the provision’s language on its face does not lead us 
irresistibly to conclude that cross-cumulation is mandatory. A liter- 
al parsing discloses a possible ambiguity (even though the reading 
given by the Court of International Trade may seem the more natu- 
ral one). In terms, the cumulation provision states that “the Com- 
mission shall cumulat{e] * * * imports * * * of like products subject 
to investigation..”® 19 U.S.C. § 1677(7\(C\iv) (1984) (emphasis added). 
This wording does not definitively reveal whether Congress intend- 
ed to require the cumulation of all competing like products subject 
to investigation, irrespective of whether the investigations covered 
dumped imports or subsidized imports or both. 

Because the statutory language is unclear on its face, we must 
reach beyond the bare words for the meaning of the provision. A re- 
view of the Commission’s past experience with respect to cumula- 
tion is instructive. Cumulation originated as an administrative 
practice. Prior to the 1984 Act, the Commission’s cumulation prac- 
tice was characterized by internal inconsistency and confusion. 
Without the benefit of a cumulation statute or legislative history, 
the Commission in effect left the decision whether to cumulate to 


5 After remand and redetermination of injury, the final order was entered by the Court of International Trade on June 3, 
1986, and this appeal followed. 

© It is not disputed that the subject imports in this case “compete with each other and with like products of the domestic 
industry in the United States market.” No question is raised on this appeal with respect to those criteria. Nor is there any 
issue as to the cumulation of dumping injuries. 
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the discretion of the individual commissioners.’ Thus, while some 
commissioners tended to aggregate dumped and subsidized imports 
in their cumulation analyses,’ others did not. The Commission as 
an entity never cross-cumulated. 

Congress responded to these variations by enacting as part of the 
Trade and Tariff Act of 1984 a new subsection 771(7\C\iv) which 
mandates cumulation in certain circumstances. Although the legis- 
lative history of this measure is scant, what does exist supports this 
court’s conclusion that the statute mandates cross-cumulation. (at 
least normally). That Congress sought to inject uniformity into the 
haphazard application of cumulation is evident from a House Ways 
and Means Committee report: 


The purpose of mandating cumulation under appropriate cir- 
cumstances is to eliminate inconsistencies in Commission prac- 
tice and to ensure that the injury test adequately addresses si- 
multaneous unfair imports from different countries. Most Com- 
missioners have applied cumulation under _ certain 
circumstances but have articulated a variety of differing crite- 
ria and conditions. However, cumulation is not required b 
statute. In addition, a few Commissioners have imposed condi- 
tions which do not seem justified to the Committee. 

The Committee believes that the practice of cumulation is 
based on the sound principle of preventing material injury 
which comes about by virtue of several unfair acts or practices 
(emphasis added). 


H.R. Rep. No. 725, 98th Cong., 2d Sess. at 37, reprinted in 1984 U.S. 
Code Cong. & Admin. News 4910, 5127, 5164. Although not decisive, 
the intent of the legislature as revealed by a committee report is 
highly persuasive. See generally Bindczyck v. Finucane, 342 U.S. 76, 
80 (1951); Eichenlaub v. Shaugnessy, 338 U.S. 521, 532 (1950); see al- 
so Housing Authority of the City of Omaha, Nebraska v. United 
States Housing Authority, 468 F.2d 1, 7 n.7 (8th Cir. 1972) (“commit- 
tee reports represent the most persuasive indicia of Congressional 
intent”). This is especially true where, as here, there apparently 
were no dissenting views on the cumulation issue. And because we 
find that the statutory language suffers from some ambiguity, the 
relevant legislative history assumes an even greater role in inter- 
pretation. See, e.g., Texas State Comm’n for the Blind v. United 
States, 796 F.2d 400, 415 (Fed. Cir. 1986) (Davis, J. concurring) (“the 
less compelling and definite the language, the more controlling the 
history to the extent of its strength”). 

In eliminating the Commission’s discretion with respect to cumu- 
lation, the 1984 Act directs cumulation whenever the statutory cri- 


7 Although in 1970 the judiciary recognized the Commission’s discretionary power to cumulate, City Lumber Co. v. Unit- 
ed States, 311 F. Supp. 340 (Cust. Ct. 1970), ff. 457 F.2d 991 (C.C.P.A. 1972), in Republic Steel Corp. v. United States, 591 
F. Supp. 640 (Ct. Int’l Trade 1984), the Court of International Trade imposed limits on the Commission’s discretion. The 
court held that, in the circumstances of that case, cumulation was mandatory, not discretionary. 

8 Carbon Steel Wire Rod from Brazil, Belgium, France and Venezuela, USITC Pub. 1230 at 33 (1982) (views of Commis- 
sioner Frank); see also id. at 19-20 (views of Commissioner Calhoun). 

§ Stainless Steel Sheet and Strip from the Federal Republic of Germany and France and Stainless Steel Sheet, Strip and 
Plate from the United Kingdom, USITC Pub. 1391 at 9 n.2. (1983) (views of Commissioner Stern). 
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teria are met. Moreover, the Committee’s use of generic terms col- 
lectively describing dumped and subsidized imports in the commit- 
tee report quoted above suggests that the statutory phrase “subject 
to investigation” was intended to require cumulation of dumped 
and subsidized imports. According to the report, Congress’ dual pur- 
pose for adopting the cumulation provision was “to eliminate the in- 
consistencies in the Commission practice and to ensure that the in- 
jury test adequately addresses simultaneous unfair imports from 
different countries.” Cumulation was viewed as a tool for “prevent- 
ing material injury which comes about by virtue of several unfair 
acts or practices.” H.R. Rep. No. 725, 98th Cong., 2d Sess. 37 (1984) 
(emphasis added). Obviously, whether imports are dumped, subsi- 
dized, or both does not alter their status as unfair imports. Further, 
as the Court of International Trade noted, it is significant that 
“Congress did not make any exclusion or exception for cross-cumu- 
lation in the 1984 statute, but rather elected to mandate cumula- 
tion in broad terms.” Bingham & Taylor, 627 F. Supp. at 797. 

Nor can it be argued that Congress was unaware of the potential 
for cross-cumulation when it drafted the 1984 Act. During hearings 
before the House Ways and Means Subcommittee on Trade, Adolph 
J. Lena testified: 


The law now permits the International Trade Commission to 
combine or “cumulate” imports from different countries when 
making injury determinations in antidumping and counter- 
vailing duty investigations. Cumulation makes sense; death by 
one or one hundred blows is equally fatal. The ITC, however, 
has been hesitant to cumulate imports at all and extremely re- 
luctant to do so in preliminary injury determinations. There al- 
so has been some question about cumulation of imports of the 
same product in separate countervailing duty and antidumping 
cases. We believe that it would be helpful to amend the statute 
to require cumulation in certain circumstances. Such an 
amendment would help to ensure that domestic industries are 
not denied relief because of an unwise exercise of discretion by 
the Commission. 


Options to Improve the Trade Remedy Laws: Hearings Before the 
Subcomm. on Trade of the Comm. on Ways and Means, 98th Cong., 
1st Sess. 197, 203 (1983) (emphasis added). The matter was thus 
squarely presented to Congress.’° 

Another indication that the statute ordinarily demands cross-cu- 
mulation is that cross-cumulation fully harmonizes with the pat- 
tern of the antidumping and subsidization aspects of the legislation. 
Appellant points out that there are separate statutory provisions 
for determination of a reasonable indication of injury in antidump- 
ing and countervailing investigations, inferring from the distinctive 
provisions that Congress wanted the two types of unfair trade prac- 


10 At the same hearings the then Chairman of the Commission acknowledged that there was a significant debate on the 
issue of cross-cumulation. Options to Improve the Trade Laws, supra, at 16, 21. 
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tices to be kept entirely separate. We do not agree with that conclu- 
sion; on the contrary, the statute suggests the contrary with respect 
to cumulation. First, when Congress added the cumulation provi- 
sion in 1984 it did not include that matter in the specific sections 
applicable to subsidy and dumping investigations but instead placed 
it in the general part of the statute that applies to both types of un- 
fair trade proceedings. 19 U.S.C. §1677 (“Definitions; special 
rules”). Second, the material injury provisions applicable to the two 
types of proceedings are substantially the same, thus showing the 
complementary nature of both determinations. Third, in the same 
statute that added cumulation Congress also provided a method for 
facilitating the holding of simultaneous antidumping and subsidy 
investigations and proceedings with respect to the same merchan- 
dise. 19 U.S.C. § 1671d(a\i). This obviously makes cross-cumulation 
much easier." 

The sum of it is that (a) Congress used statutory words which, in 
and of themselves, fully authorize cross-cumulation (at the very 
least); (b) the legislative history shows, further, that Congress want- 
ed both to establish a general, uniform rule to end the Commis- 
sion’s prior variations and also to cover the broad category of “si- 
multaneous unfair imports from different countries,” a phrase 
plainly blanketing both types of unfair trade practices; and (c) the 
statute as a whole fits well with cross-cumulation. 

This being so, for the courts to engraft onto the statute a prohibi- 
tion against cross-cumulation, where Congress itself has not done 
so, would be improper. We therefore agree with the Court of Inter- 
national Trade’s holding that 19 U.S.C. § 1677(7\(C)\(iv) mandates 
the cumulation of subsidized light iron construction castings from 
Brazil with dumped light iron construction castings from India, 
Canada, and the People’s Republic of China. Particularly revealing 
of the need for that decision is the important fact that the Brazilian 
imports under investigation in the antidumping proceedings are 
identical to those under investigation in the countervailing duty 
proceedings. That is, all imports from Brazil subject to investigation 
were both dumped and subsidized. As appellees point out, a finding 
of material injury with respect to dumped imports from Brazil but 
not subsidized imports from Brazil would indeed be bizarre where 
(1) the Brazilian imports at issue in both investigations are identi- 
cal; and (2) the injury determinations for dumping and subsidy in- 
vestigations are themselves identical. The same imports subjected 
to the same tests should naturally yield the same results. A contra- 
ry reading of the statute would lead to absurd and mischievous re- 
sults and thwart Congress’ purpose.!? 

Appellant’s contention that the Court of International Trade 
erred in not deferring to the Commission’s interpretation of the cu- 


11 Cross-cumulation does not interfere with the requirement that injury be “by reason of imports of the merchandise” 
found to have been imported unfairly. See Bingham & Taylor, 627 F. Supp. at 798. 

12 We leave open the question of cross-cumulation where that practice would clearly lead to a violation of this country’s 
international obligations. Here, the Commission has made no such determination. 
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mulation provision cannot be accepted. The general rule is that an 
interpretation by the agency charged with the administration of the 
statute is entitled to great weight where the interpretation is both 
consistent and longstanding. United States v. National Ass’n of Sec. 
Dealers, Inc., 422 U.S. 694, 719 (1975). This case, however, involves 
the Commission’s initial interpretation, in its preliminary determi- 
nation of July 3, 1985, of a statute enacted barely eight months ear- 
lier on October 30, 1984. The record discloses no consistent interpre- 
tation or longstanding practice by the Commission barring the cu- 
mulation of dumped with subsidized imports under the new law." 

Moreover, this is an instance in which the Commission’s interpre- 
tation, though almost contemporaneous with the statute’s passage, 
runs counter to the objective of the cumulation provision as re- 
vealed in its legislative history and also leads to incongruous results 
Congress could not have intended. That type of agency interpreta- 
tion need not be followed. Al Tech Specialty Steel Corp. v. United 
States, 745 F.2d 632, 642 (Fed. Cir. 1984). 


AFFIRMED 


(Appeal No. 87-1118) 


NATIONAL CorN GROWERS ASSOCIATION, NEW ENerGy Co. or INDIANA, ARCH- 
ER DaNiELS MipLaAnp Co., Onlo Farm BUREAU FEDERATION, INC. AND 
Soutu Point ETHANOL, APPELLANTS v. WILLIAM Von Raab, CoMMISSION- 
ER, U.S. Customs Service, Unirep STATES OF AMERICA, AND TROPICANA 
Enercy Co., INc., APPELLEES 


Stephen L. Urbanczyk, Williams & Connolly, of Washington, D.C., argued for ap- 
pellant. With him on the brief were Aubrey M. Daniel, III, Manley W. Roberts, Rob- 
ert W. Hamilton and William R. Murray, Jr., of counsel. 

R. Sarah Compton, McDermott, Will & Emery, of Washington, D.C., argued for ap- 
pellee Tropicana Energy Company, Inc. With her on the brief were Kurt J. Olson and 
Lizbeth R. Levinson, of counsel. 

Saul Davis, Commercial Litigation Branch, Department of Justice, of New York, 
New York, argued for appellee United States. With him on the brief were Richard 
K. Willard, Assistant Attorney General, David M. Cohen, Director and Joseph I. Lieb- 
man, Attorney in Charge, International Trade Field Office. 


Appealed from: U.S. Court of International Trade. 
Judge TsoucaLas. 


13 We note in passing that there are strong indications that Congress does not acquiesce in the Commission’s refusal to 
cross-cumulate under the 1984 Act. In its proposed Comprehensive Trade Policy Reform Act of 1986, the House of Repre- 
sentatives included a provision specifically requiring the cumulation of dumped imports with subsidized imports. According 
to the accompanying report by the House Ways and Means Committee, that bill “merely clarifies the Committee’s original 
intent in mandating cumulation in [the] 1984 [Act]. Since passage of that Act, questions have arisen during the course of 
Commission investigations as to whether cumulation of dumped and subsidized imports which compete with one another is 
required. The Committee believes that cumulation of all unfairly traded imports which are competing at the same time in 
the U.S. market is appropriate.” H.R. Rep. No. 581, 98th Cong., 2d Sess., Part 1 at 88-89 (1986) (emphasis added). 
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(Appeal No. 87-1118) 


NATIONAL CorN GROWERS ASSOCIATION, NEw Enercy Co. or INDIANA, ARCH- 
ER DanrELS MIDLAND Co., Onto FARM BurEAU FEDERATION, INC. AND 
SoutH Point ETHANOL, APPELLANTS v. WILLIAM Von Raab, CoMMISSION- 
ER, U.S. Customs Service, UNITED STATES OF AMERICA, AND TROPICANA 
Enercy Co., INc, APPELLEES 


(Decided April 1, 1987) 
Before Markey, Chief Judge, SmirH AnD Nigs, Circuit Judges. 


PER CURIAM. 

National Corn Growers Association, New Energy Company of In- 
diana, Archer Daniels Midland Company, Ohio Farm Bureau Feder- 
ation, Inc. and South Point Ethanol appeal from the judgment of 
the United States Court of International Trade, 650 F. Supp. 1007 
(CIT 1986), dismissing their case as moot. We affirm. 

Pursuant to 19 U.S.C. § 1516 (1982), appellants, domestic produc- 
ers of ethanol, brought an action in the Court of International 
Trade contesting the rulings of the United States Customs Service 
that, under the Caribbean Basic Economic Recovery Act, 19 U.S.C. 
§§ 2701-2706 (Supp. III 1985), anhydrous ethanol dehydrated in a 
beneficiary country from hydrous ethanol produced elsewhere is eli- 
gible for duty-free treatment under section 2703 as “a new or differ- 
ent article of commerce * * * produced * * * in a beneficiary coun- 
try.” After the action was commenced, Congress enacted the Tax 
Reform Act of 1986, Pub. L. No. 99-514, 99th Cong., 2d Sess. (1986). 
Section 423(a) of the Tax Reform Act dictates that anhydrous etha- 
nol dehydrated in a beneficiary country solely from hydrous etha- 
nol produced elsewhere does not meet the requirements of section 
2703. Section 423(b) provides a two year exception to subsection (a) 
for a certain quantity of 1987 and 1988 imports of anhydrous etha- 
nol dehydrated in plants located in a beneficiary country if that 
plant was in operation on January 1, 1986.* Upon passage of this 
legislation, Tropicana Energy Company, Inc. moved for dismissal of 
the complaint as moot, and the federal defendants joined Tropicana 
in the motion. The court granted the motion and dismissed the 
complaint. 

Appellants contend that the exception of section 423(b) does not 
exempt Tropicana’s 1987 and 1988 imports from the requirements 
of section 2703 and that the trial court should have determined in 
this case whether the challenged rulings correctly interpret section 
2703. We agree with the trial court that Congress did not leave 
open the question of whether Tropicana was entitled to an exemp- 
tion to this extent. We further agree that, in view of the amend- 
ments, resolution of the issue of the correctness of Customs’ chal- 
lenged interpretation of section 2703 would not result in a meaning- 
ful judgment in this case, relief in a section 1516 proceeding being 


*The trial court noted that “Tropicana’s facility apparently meets this requirement.” 
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prospective only. Accordingly, we affirm on the basis of the opinion 
of Judge Tsoucalas. 


AFFIRMED 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 87-21) 
AusTIN CHEMICAL, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 86-01-00134 


Before Tsouca.as, Judge. 


Plaintiff challenges the classification of imported D(—) mandelic acid under item 
404.46, claiming that this isomer is eo nomine mandelic acid under item 411.91, and 
meets the criteria of the superior heading “drugs”. 

Held: The imported merchandise has therapeutic properties, is an ingredient in 
medicine, and is specifically provided for under the tariff term mandelic acid. There- 
fore, it is properly classifiable under item 411.91. 


[Judgment for plaintiff.] 
(Decided February 26, 1987) 


Stack & Filpi (Paul F. Stack) for plaintiff. 

Richard K. Willard, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch, Civil Divi- 
sion, Department of Justice (Kenneth N. Wolf) for defendant. 


OPINION AND ORDER 


TsoucaLas, Judge: This matter has been submitted to the Court to 
determine the appropriate classification of D(-) mandelic acid im- 
ported from the Republic of Korea in 1985. The merchandise was 
imported for sale to Eli Lilly and Company (Lilly) to manufacture 
O-formylmandeloy] chloride, which is further treated to produce an 
antibiotic drug (Cefamandole Nafate). The D(-) mandelic acid is not 
present as imported in the antibiotic, rather the final compound 
contains the mandelic acid moiety (major portion of the molecule). 


BACKGROUND 


The imported merchandise was classified by Customs under 
Schedule 4, Part 1, Subpart B, item 404.46, TSUS: 


Cyclic organic chemical products in any physical form having a 

benzenoid, quinoid, or modified benzenoid structure, not provid- 

ed for in subpart A or C of this part: 
* * * * 


* * 


49 
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Other: 


Carboxylic acids with alcohol, phenol, aldehyde, or ke- 
tone function and other single or complex oxygen-func- 
tion carboxylic acids and their anhydrides, halides, 
peroxides, and peracids, and their halogenated, sulfo- 
nated, nitrated, or nitrosated derivaties: 
Other: 
Products provided for in the Chemical Appendix 
to the Tariff Schedules. 


Plaintiff contends that the proper classification is under item 
411.91, within Subpart C of Part 1 to Schedule 4, TSUS: 
Products suitable for medicinal use, and drugs: 


Obtained, derived, or manufactured in whole or in part 
from any product provided for in subpart A or B of this 
part: 


Drugs: 
Other: 
* * 


* * * * * 


Anti-infective agents, not specially provided for: 
* * * * * * 


Mandelic Acid 


The issues presented to the Court are: (1) whether the imported 
D(-) mandelic acid is a drug; and (2) whether this form (or isomer) 
of mandelic acid is eo nomine “mandelic acid” under item 411.91, 
TSUS. In order for the mandelic acid to be classified under item 
411.91, plaintiff must first demonstrate that it meets the criteria of 
the superior heading “drugs”. Dow Chemicals v. United States, 10 
CIT ——,, Slip. Op. 86-85 at 3-4 (August 19, 1986), appeal dismissed, 
No. 87-1041 (Fed. Cir. November 4, 1986). The term “drugs” is de- 
fined in Headnote 9 of Schedule 4, Part 1, Subpart C, to include: 
“those substances having therapeutic or medicinal properties and 
chiefly used as medicines or as ingredients in medicines.” There is 
no dispute that the D(-) mandelic acid is chiefly used in the manu- 
facture of antibiotics which are medicines. 


DISCUSSION 


Plaintiff claims that the D(-) mandelic acid has therapeutic 
properties, since the antibiotic, Cefamandole Nafate, made without 
this substance is worthless and would cease to exist for lack of effec- 
tiveness. Conversely, defendant maintains that it is the betalactams 
in the antibiotic which contain the therapeutic properties, and the 
D(-) mandelic acid only facilitates production of the betalactams, 
which does not render it therapeutic. 

Admitted by stipulation, was the testimony of Fred M. Perry, 
Ph.D., research advisor for Lilly. Dr. Perry testified that the D(-) 
mandelic acid is used in the manufacture of cephalosporin antibiot- 
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ics, such as Cefamandole Nafate, which are medicines with thera- 
peutic value. Cephalosporins, referred to as beta-lactam antibiotics, 
result in the death of bacterial cell walls. The Cefamandole Nafate 
compound results from the mandelic acid moiety reacting with for- 
mic acid, which is then treated with thionylchloride. This forms 
D(-) O-formylmandeloy] chloride, which undergoes further reactions 
to produce the Cefamandole Nafate. Dr. Perry stated that without 
the mandelic acid moiety, “the beta-lactam system of the antibiotic 
is destroyed” and “Cefamandole made with D(-) mandelic acid 
shows clearly superior potency and wider spectrum of activity 
against gram negative bacteria compared to prior cephalosporin 
antibiotics.” 

The Government’s witness, Dr. Gunda Georg, licensed as a phar- 
macist, was deemed an expert witness in chemistry. Dr. Georg reit- 
erated the important role played by the D(-) mandelic acid in the 
synthesis of beta-lactam antibiotics. While she did not controvert 
the statements made by Dr. Perry, she was of the opinion that the 
therapeutic properties of the antibiotic lay with the beta-lactam sys- 
tem. She concurred with the dictionary definition of therapeutic 
and concluded that the D(-) mandelic acid was not therapeutic or 
medicinal but did not reason why. 

While there is apparently no dispute that the D(-) mandelic acid 
is necessary to prevent the breakdown of the beta-lactams in the ul- 
timate formation of the antibiotic, this begs the question as to 
whether that quality constitutes a “therapeutic property”. The 
term therapeutic is defined in Webster’s Third New International 
Dictionary (1966) as follows: 


therapeutic * * * of or relating to the treatment of disease or 
disorders by remedial agents or methods: CURATIVE, 
MEDICINAL 


and in Webster’s New International Dictionary, (2d ed. 1948): 


therapeutic * * * Med. Of or pertaining to the healing art; con- 
cerned with remedies for diseases; curative. Cf. 
PROPHYLACTIC. 


Concededly, this isomer of mandelic acid may not be used alone 
as a curative; however, it does impart properties to the other sub- 
stances which are necessary to produce an effective antibiotic. The 
criterion for a drug is not that it be therapeutic but that it possess 
therapeutic properties.! The ability of the mandelic acid to prevent 
the breakdown of the beta-lactams cannot be denied. When a sub- 
stance which possesses such desirable properties, although incapa- 
ble of use alone, is combined with other substances to produce the 
physiological action to correct the deficient condition, it may prop- 
erly be classified as a drug. Synthetic Patents Co., Inc. v. United 
States, 12 Cust. Ct. 148, C.D. 845 (1944); Synthetic Patents Co., Inc. 


1 Properties are the characteristics of a substance and chemical properties are the chemical reactions of a substance. 
Hackh’s Chemical Dictionary, (4th Ed. 1969). 
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v. United States, 11 Cust Ct. 147, C.D. 813 (1943). Therefore, it ap- 
pears that this characteristic which relates to the treatment of dis- 
ease by a remedial agent or method is thus, a “therapeutic 
property”. 

In comparison, it has been held that for purposes of the term 
“medicinal preparation”, the substance itself must possess the ther- 
apeutic or curative property..Biddle Sawyer Corp. v. United States, 
50 CCPA 85, C.A.D. 826 (1963). It was not sufficient that the sub- 
stance in question imparted properties to another component in the 
preparation, which was therapeutic. Plaintiff alleges that the case 
is distinguishable, since at issue therein was the term “medicinal 
preparation” which differs from the term “drug”, in that the latter 
does not have to be suitable for use as a medicine in its imported 
form. 

Defendant claims that the term “medicinal preparation” is rele- 
vant, referring to the origin of item 411.91, TSUS. This provision 
superseded item 411.94, which in turn replaced item 407.85 of the 
Tariff Schedules as enacted.? Item 407.85 provided for: “Products 
suitable for medicinal use, and drugs: Obtained, derived, or manu- 
factured in whole or in part from any product provided for in sub- 
part A or B of this part: Drugs: Other.” In reference to this provi- 
sion, the Tariff Classification Study, Schedule 4, Chemicals and Re- 
lated Products, Explanatory Notes, at 22, indicates that items 
407.20—407.90, under the subheading “drugs” would encompass 
those products formally provided for under the heading 
“medicinals” in the Tariff Act of 1930. The change in terminology 
was intended for uniformity with no significant change in coverage 
anticipated. Id. 

Consequently, defendant argues that “drugs” in the Tariff Sched- 
ules is derived from “medicinals” in the Tariff Act of 1930. Thus, 
defendant urges this Court to apply those cases such as Biddle Saw- 
yer which define “medicinal preparations”, since the same word 
(medicinal) when used in different parts of the statute is presumed 
to have the same meaning unless a contrary intent is indicated. 
Productol Chemical Co. v. United States, 74 Cust. Ct. 138, 151, C.D. 
4598 (1975). However, this logic ignores the fact that in the Tariff 
Act of 1930 the term “drugs” was used in addition to the term “me- 
dicinal preparations” and they had distinct meanings. The defini- 
tion of drugs therein isalmost identical to the definition used in 
Schedule 4 of the Tariff Schedules. To accept defendant’s argument 
would nullify this similarity in treatment of the term drugs. There- 
fore, while the term “medicinals” may have merged into the term 
“drugs”, that does not necessarily imply that “medicinal prepara- 
tions” as used in the Tariff Act is synonymous with “drugs” in the 
Tariff Schedules. Thus, even though according to Dr. Georg, the 
D(-) mandelic acid in and of itself may not be therapeutic, it is suffi- 
2 Ttem 411.94 was created pursuant to Presidential Proclamation 4768 on June 28, 1980. 45 Fed. Reg. 45,171 (July 2, 


1980); and Executive Order 12413 of March 30, 1983, replaced this provision with item 411.91. 48 Fed. Reg. 13,926 (April 1, 
1983). 
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cient that it is crucial to the ultimate formation of the antibiotic so 
that it may be deemed to possess therapeutic properties. 

Defendant further contends that the D(-) mandelic acid is not an 
ingredient in medicine, the second prong in the definition of drugs. 
Dr. Nicholas Kartinos, plaintiff's Director of Technical Affairs, tes- 
tified however, that this is an ingredient in medicine and agreed 
with the following definition of ingredient proffered from Blakis- 
ton’s Pocket Medical Dictionary: “[ajny substance that enters into 
the formation of a compound or mixture.” Dr. Kartinos stated that 
this was consistent with the way the term was used in chemistry. 
Conversely, Dr. Georg testified that she would not refer to D(-) 
mandelic acid as an ingredient in medicine, since she limits that 
term to those ingredients listed on a label of medicine. As an exem- 
plar she referred to the ingredients in cough syrup as the antihista- 
mine and the cough suppressant. Defendant claims that not every 
chemical substance which enters into the formulation of a drug is 
an “ingredient in medicine” within chemical and technical 
terminology. 

Dr. Georg was of the opinion that mixtures, not compounds are 
composed of ingredients. Plaintiff directs the Court to Schedule 4, 
Headnote 2(a), defining compounds as substances produced by the 
reaction of two or more ingredients. Defendant maintains that the 
definition in Headnote 2(a) is applicable when the term “com- 
pounds” is used in that schedule, and the superior heading to item 
411.91 does not mention compounds. However, in ascertaining the 


meaning of a tariff term, the testimony of witnesses is advisory on- 
ly, and the court may consult extrinsic sources to determine that 
meaning. Productol Chemical Co., 74 Cust. Ct. at 142 (1975). Web- 
ster’s Third New International Dictionary, (1966) refers to an ingre- 
dient as: 


2. That which enters into a compound, or is a component part 
of any combination or mixture: CONSTITUENT. 
syn.—see element. 


Hackh’s Chemical Dictionary, (4th Ed. 1969) contains the following 
definition: 


ingredient. Any constituent of a mixture. Cf. constituent. 


constituent. (1) An element or part of a compound. Cf. com- 
pound of a mixture. (2) An element or compound formed from 
the components, * * * of a system. 


Based on these definitions, it is apparent that for tariff purposes, 
Congress chose to recognize that before the chemical reaction oc- 
curs, the component substances of the compound are properly 
deemed ingredients. Thus, while Dr. Georg’s opinion is entitled to 
some deference, the ultimate interpretation of the tariff term is a 
question of law. Daw Industries, Inc. v. United States, 714 F.2d 
1140, 1141 (Fed. Cir. 1983). It would be anomolous to ascribe one 
meaning to the term compound when actually used in the Tariff 
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Schedules, and another when applying that term. It should be noted 
that Dr. Georg opined that you could refer to ingredients in com- 
pounds; but once a chemical reaction occurs to form the compound, 
it no longer is comprised of ingredients. In the pharmaceutical field, 
she prefers to characterize the D(—) mandelic acid as an intermedi- 
ate in the formation of a drug, and Cefamandole as the only ingredi- 
ent in Cefamandole. Yet, such a restrictive view of the term ingredi- 
ents in medicine would mean that each substance enumerated with- 
in the subheading drugs would actually have to be the ingredient 
listed on the label of medicine. In this situation, it would not be log- 
ical that Congress intended that the medicine, the Cefamandole it- 
self, be considered the only ingredient in medicine. 

The final issue for determination is whether the D(-) isomer is 
specifically provided for within the tariff term mandelic acid. Ab- 
sent a clear expression of intent to the contrary, and eo monine des- 
ignation includes all forms of an article. International Selling Corp. 
v. United States, 62 Cust. Ct. 23, 28, 294 F. Supp. 642, 646 (1969); 
Nootka Packing Co. v. United States, 22 CCPA 464, 470, T.D. 47464 
(1935). Isomers are compounds having the same molecular weight 
and chemical formula, but different properties and arrangement of 
the atoms. Mandelic acid has three forms or isomers: D(-); L(+); 
and DL or racemic. The DL form is a combination of the D(-) and 
L(+) isomers. Defendant maintains that only the DL isomer is with- 
in the parameters of item 411.91. 

Mandelic acid is described in chemical and drug reference materi- 
als as a useful bacterial agent in urinary infections. In two sources, 
the properties of mandelic acid listed are, in fact, those of the DL 
racemic form, The Condensed Chemical Dictionary 679 (5th Ed. 
1956); Howard, Modern Drug Encyclopedia and Therapeutic Index 
561 5th Ed. (1952), but in Hackh’s Chemical Dictionary, the three 
isomers of mandelic acid are recognized. Id. at 405-406. Generally, 
however, chemical references do not identify the different isomers 
of mandelic acid or treat them separately. Billups, American Drug 
Index 371 (25th Ed. 1981); Burger, Medicinal Chemistry, Vol. 2 at 
1003 (1951). Dr. Kartinos indicated that mandelic acid encompasses 
all forms unless the specific isomer is intended. Nonetheless, de- 
fendant points to the commercial documents introduced by plaintiff 
specifying D(-) mandelic acid, and to Dr. Georg’s testimony that 
mandelic acid in her scientific community, refers to the racemic 
form. 

In support of its position, defendant cites Productol Chemical Co., 
74 Cust. Ct. 138, where merchandise containing a very high concen- 
tration of a single isomer, 2,4 xylenol, was not classifiable under the 
eo nomine provision for cresylic acid. However, of import in that de- 
cision was that a clear distinction was drawn in the trade between 
cresylic acid and xylenol, and the Tariff Schedules had provided for 
each separately. Furthermore, when the substance was of a certain 
concentration, it was common in the trade to refer to it by the nom- 
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inal designation of the isomer, rather than as cresylic acid. In con- 
tradistinction, there is no separate provision in the Tariff Schedules 
for the different isomers of mandelic acid. While the merchandise 
may have been identified for purchase as D(-) mandelic acid, rather 
than generically as mandelic acid, that does not form the basis to 
conclude that this isomer is something other than the mandelic acid 
described in item 411.91, TSUS. How a product is usually offered in 
the trade does not prevent it from being offered in less usual forms. 
International Selling Corp. v. United States, 62 Cust. Ct. 23, 27, 297 
F. Supp. 642, 645 (1969). Since the merchandise in issue satisfies the 
superior heading of drugs in that it has therapeutic properties and 
is an ingredient in medicine, which are the only qualifiers of this eo 
nomine provision, the D(-) mandelic acid is properly classifiable 
under item 411.91, TSUS. 


CoNCLUSION 


The imported merchandise, the D(—-) isomer of mandelic acid 
meets the definition of a drug. It possesses therapeutic properties in 
that its primary use is in the ultimate formation of an antibotic. 
The effectiveness of the medicine with the mandelic acid was not 
disputed. Furthermore, the meaning of the tariff term “ingredients 
in medicine” is not limited in this situation to the final compound 
itself, but includes the D(-) mandelic acid, a crucial substance for 
the drug to be effective. Finally, this isomer of mandelic acid is 
within the purview of item 411.91, TSUS, since there are no limita- 


tions associated with this provision, other than the requirements of 
the superior heading “drugs”. Plaintiff has met its burden in over- 
coming the presumption of correctness attached to the Customs de- 
cision. Therefore, judgment must be entered in plaintiffs favor 
since the merchandise is properly classifiable under item 411.91, 
TSUS. So orDERED. 


(Slip Op. 87-22) 


BANTAM TRAVELWARE, DIVISION OF PETER’S Bac CorpP., PLAINTIFF v. UNITED 
STATES, DEFENDANT 


Consolidated Court No. 85-11-01552 (86-01-00038) 


Before Tsouca.as, Judge 


[Plaintiff's motion for summary judgment denied; defendant’s cross-motion for 
summary judgment denied.] 


(Decided February 27, 1987) 


Siegel, Mandell & Davidson, P.C. (Brian S. Goldstein and Judith M. Barzilay) for 
the plaintiff. 

Richard K, Willard, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Civil Division, Department of Justice (Nan- 
cy E. Reich) for the defendant. 
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OPINION AND ORDER 


Tsouca.as, Judge: This action is presently before the Court, pursu- 
ant to USCIT R. 56, on cross-motions for summary judgment. The 
subject merchandise consists of various styles of luggage manufac- 
tured by plaintiff, Bantam Travelware, Division of Peter’s Bag Cor- 
poration. Each of the styles of plaintiff's product contains braided 
fabric, either in the core of the handles or in tie tapes (also known 
as tie straps) within the luggage. The dispute centers on whether 
the presence of this braided material compels the classification of 
the importations as “luggage wholly or in part of braid” pursuant 
to item 706.34, TSUS: 

Schedule 7, Part 1, Subpart D— 

Luggage and handbags, whether or not fitted with bottle, din- 


ing, drinking, manicure, sewing, traveling, or similar sets; and 
flat goods: 


Of textile materials (except yarns, of paper), whether or not 
ornamented: 


Wholly or in part of braid: 


706.34 Of other textile materials 13.1% ad.val. 


The merchandise, luggage manufactured in Korea or Taiwan, 
which is composed in chief value of man-made fiber textile materi- 
als, entered the Port of Los Angeles, and was liquidated in August 
1984 under item 706.41, TSUS: 

Schedule 7, Part 1, Subpart D— 


Luggage and handbags, whether or not fitted with bottle, din- 
ing, drinking, manicure, sewing, traveling, or similar sets; and 
flat goods: 


Of textile materials (except yarns, of paper), whether or not 
ornamented: 


Wholly or in part of braid: 
Other: 
Other: 


706.41 Other 20% ad val. 


After denial of its protests, plaintiff commenced an action in this 
Court in November 1985. Following consolidation pursuant to US- 
CIT R. 42, Consolidated Court No. 85-11-01552 was designated a 
test case, pursuant to USCIT R. 84. 


IssuE PRESENTED 


As a matter of law, is the subject merchandise “in part of braid” 
within the meaning of General Headnote 9(f)(iv) and item 706.34, 
TSUS? 
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DISCUSSION 


The only substantive issue concerns the meaning of the words “in 
part of braid” in item 706.34, TSUS. In this regard, the tariff sched- 
ules explain:! 


General Headnote 9. Definitions. For the purposes of the 


schedules, unless the context otherwise requires— 
* * * ok * * * 


(f) the terms * * * “in part of” and “containing”, when used 
between the description of an article and a material * * * have 
the following meanings: 

* * * 


* * * 


(iv) “in part of’ or “containing” mean that the article 
contains a significant quantity of the named material. 


With regard to the oe of the quantitative concepts 
specified in subparagraphs (ii) and (iv) above, it is intended that 
the de minimis rule apply. 


Braid, pursuant to Schedule 3, Headnote 2(f), encompasses: 
2. For the purposes of the tariff schedules— 
* * * * 


* 


(f) The term “braids”, as used in connection with textile 
materials or textile articles, includes all braids in the piece, 
whether of flat, tubular, or other construction, with or without 
cores, and whether braided from fibers, filaments (including 
tinsel wire and lame), yarns, cordage, textile fabrics, or any 
combination thereof; 


It is indisputable that the subject merchandise contains braid; 
therefore, the question is whether there is sufficient braided materi- 
al to conclude, as a matter of law, that the luggage contains a “sig- 
nificant quantity” of braid.? 

Initially, it bears reviewing that summary judgment will not lie if 
the dispute about a material fact is genuine, that is, if the evidence 
is such that a reasonable trier-of-fact could return a verdict against 
the movant. Anderson v. Liberty Lobby, Inc., 106 S. Ct. 2505, 2510 
(1986). The movant must demonstrate the lack of a triable fact is- 
sue. Martin v. Barber, 755 F.2d 1564, 1566 (Fed. Cir. 1985); Hamil- 
ton v. Smith, 773 F.2d 461, 466 (2d Cir. 1985). In evaluating the mo- 
tion for summary judgment, a court will draw all reasonable infer- 
ences against the moving party. United States v. Diebold, Inc., 369 
US. 654, 655 (1962) (per curiam); Chemical Eng’g Corp. v. Essef In- 
dus., 795 F.2d 1565, 1571 (Fed. Cir. 1986); Amorient Petroleum Co. v. 
United States, 9 CIT 197, 607 F. Supp. 1484, 1487 (1985). Where a 
genuine dispute about a material factual issue exists, summary 
judgment will be denied despite cross motions by the parties. United 
States v. F.H. Fenderson, Inc., 10 CIT , Slip. Op. 86-126 at 7 


1 See also Tariff Classification Study, Submitting Report, November 15, 1960 at 14: 
In the proposed revised schedules, provisions based on the “in part of” concept have been kept to a minimum, and 
where it is used the intention is that the component material be present in commercially significant amount. 
2 Plaintiff admits that the merchandise is not “wholly of’ or “almost wholly of” braid within the meaning of General 
Headnote 9fXii) or 9(fXiii). See Plaintiff's Motion for Summary Judgment at 18. 
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(Dec. 5, 1986); St. Regis Paper Co. v. United States, 6 CIT 213, 214 
(1983). 

A material is present in significant quantity if it performs a part 
in the principal function of the article regardless of its actual quan- 
tity relative to the whole, Northam Warren Corp. v. United States, 
60 CCPA 117, 120-21, C.A.D. 1092, 475 F.2d 647, 650 (1973); United 
States v. Cavalier Shipping Co., 60 CCPA 152, 156, C.A.D. 1103, 478 
F.2d 1256, 1259 (1973), or if it is present in a quantity which has in- 
dependent commercial significance. F.W. Myers & Co. v. United 
States, 85 Cust. Ct. 83, 86, C.D. 4876 (1980). It has also been held 
that less than two milligrams of gold, plated electrolytically on a 
watch case, is present in a significant quantity, where, inter alia, 
that amount of gold was recognized as necessary to produce a com- 
mercially desired yellow color. See Genender Wholesale v. United 
States, 1 CIT 278, 281, 520 F. Supp. 278, 281 (1981), aff'd, 69 CCPA 
146, 676 F.2d 672 (1982). That a material is functional, however, 
does not inexorably dictate that it will control the classification of 
the dominant article. The Court of Customs and Patent Appeals has 
stressed, albeit in the context of classifying chemical mixtures, that 
“we cannot reconcile the expressed intention with respect to the 
meaning of ‘in part’ in the TSUS with the restricted concept that 
any purposeful addition of a benzenoid product, be it to preserve life 
or to enhance salability, must render the article ‘in part’ of that 
product.” Cavalier Shipping, 60 CCPA at 157, 478 F2d at 1260. 

Plaintiff has alleged that the braided material serves useful func- 
tions with respect to both the manufacturing process and the actual 
use of the luggage by consumers. Moreover, plaintiff contends that 
the use of braid in the subject merchandise is typical in the textile 
and sewn product industries. The presence of braid, even though 
unknown to consumers, is commercially significant, in plaintiff's 
view, since it results in more comfortable and aesthetically pleasing 
luggage handles, as well as more attractive and flexible tie-tapes. 
Defendant disputes the commercial significance of the braid noting 
that plaintiff's competitors do not employ such materials in their 
products. Defendant suggests that plaintiff only began to incorpo- 
rate braided materials into its merchandise after a quota was insti- 
tuted on non-braided textile luggage produced in Korea or Taiwan. 

After carefully reviewing both motions for summary judgment 
and accompanying affidavits, the Court concludes that unresolved, 
material issues of fact exist. Accordingly, summary judgment is not 
appropriate in this action. There is a dispute as to the trade recog- 
nition of the significance of braided luggage. This was a major fac- 
tor in the finding of commercial significance in Genender Wholesale. 
More fundamentally, there is a question as to whether the benefits 
plaintiff ascribes to the use of braided material actually flow from 
that material. For example, it is unclear whether the increased flex- 


3 The Court of Customs and Patent Appeals adopted the lower court opinion except for “references therein to the cost of 
plating as affecting the conclusion of commercial significance.” Genender, 69 CCPA at 147, 676 F.2d at 672. 
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ibility or enhanced appearance of braided elastic tie-tapes stems 
from the use of braid or merely from the use of elastic material. 
In denying the respective motions, the Court is mindful that: 


As stated by Chief Judge Markey in Cavalier Shipping Co., 
supra, despite the fact that General Headnote 9(f)(iv) uses the 
term “significant quantity” by way of definition, the interpreta- 
tion thereof ‘remains open.” Accordingly, in the absense [sic] of 
further aid from statutory provisions or explanations, the quan- 
titive determination of the amount of a component necessary to 
be embraced within the definitive meaning of the term “signifi- 
cant” necessarily must be recognized to depend upon the factu- 
al evidence adduced in each respective case. 


Genender Wholesale, 1 CIT at 281, 520 F. Supp. at 281. Given that 
disputed factual issues have already been identified, and that “expe- 
rience has shown that a trial often establishes facts and inferences 
not gleanable from papers submitted pre-trial,” F.H. Fenderson, 10 
CIT at ——, Slip. Op. 86-126 at 8 (quoting SRI Int’l v. Matsushita 
Elec. Corp., 775 F.2d 1107, 1116 (Fed. Cir. 1985) (en banc)), the Court 
believes that further evidence is necessary to properly evaluate the 
competing claims with respect to commercial significance in this 
important test case. 

In light of the foregoing, both plaintiff's and defendant’s motions 
for summary judgment are hereby denied. 


(Slip Op. 87-23) 


TosHiBA Corp; TosHIBA AMERICA, INC., AND TosHIBA Hawai, INc., 
PLAINTIFFS v. UNITED STATES, ET AL., DEFENDANT 


Court No. 86-10-01285 
Before Rao, Judge. 


[Plaintiff's motion for a preliminary injunction is granted] 
(Dated March 2, 1987) 


Arent, Fox, Kintner, Plotkin & Kahn (Robert H. Huey on the brief and at the argu- 
ment) for the plaintiffs. 

Richard K. Willard, Assistant Attorney General, David M. Cohen, Director, Com- 
merical Litigation Branch, Civil Division (J. Kevin Horgan on the brief and at the ar- 
gument) for the defendants. 


MEMORANDUM OPINION AND ORDER 


Rao, Judge: The parties have agreed that the facts involved in 
this civil action are similar to those in Matsushita Industrial Co., 
Ltd. et al v. United States, ——- CIT ——, Slip Op. 86-84 (August 12, 
1986), in that both cases involve T.D. 71-76, a dumping determina- 
tion as to television receivers from Japan, settlement agreements 
between the parties and the United States providing for payments 
by the Japanese manufacturers and an agreement by the defend- 
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ants that T.D. 71-76 would be revoked as to them as “soon as cir- 
cumstances warrant” and that the traditional methodology” of ac- 
counting would be used in any annual reviews necessary under T.D. 
71-76. 

Additionally, similar annual administrative reviews were initiat- 
ed by the Commerce Department (Commerce), although the final re- 
sults of the second annual review, for which the administrative 
work was completed by July, 1982, were not published until June 
10, 1985. The third annual review, covering the period April 1, 1981 
through March 31, 1982, resulted in a preliminary determination 
showing zero dumping margins for plaintiffs, but it has not been fi- 
nalized by publication of final results in the Federal Register. 

As to the fourth annual review covering the period April, 1982 to 
March 31, 1983, plaintiffs are in compliance with Commerce’s re- 
quest for data, which were verified in Japan, but Commerce, again, 
has not even issued preliminary results. 

Commerce had established September 27, 1983 as the date for 
revocation of T.D. 71-76 as to plaintiffs and the partial fifth annual 
review, covering the period April 1, 1983 through September 27, 
1983 was to have been completed by March 31, 1985. Plaintiffs sub- 
mitted the information deemed necessary by Commerce by May, 
1984. On September 19, 1986 Commerce announced that it required 
new data for this period, i.e., new comparison model selections, and 
this partial fifth round was rebegun at that time. 

Plaintiffs had applied to Commerce for a revocation of T.D. 7176 
as to their merchandise premised on submissions which showed 
that plaintiffs had made no sales at less than fair value (LTFV) for 
three review periods, and a notice of tentative revocation was pub- 
lished by Commerce on September 27, 1983. 48 Fed. Reg. 37,500 and 
44,101 (1983). Unlike the tentative revocation notice in Matsushita, 
supra, this notice contained language to the effect that final revoca- 
tion would not be forthcoming. 

Commerce has notified plaintiffs that they would be required to 
respond to additional questionnaires for periods beyond September 
27, 1983 and that a changed methodology would be employed in as- 
sessing whether dumping margins exist for the periods following 
September 27, 1983. Despite plaintiffs’ protests that responses to 
these questionnaires are not in accordance with the settlement 
agreement and impose an undue burden on the plaintiffs, Com- 
merce has informed them that it will use the “best information 
available” if plaintiffs do not respond to the questionnaires. 

Plaintiffs seek a preliminary injunction enjoining Commerce 
from; 

(1) conducting administrative reviews under T.D. 71-76 as to 
plaintiffs for periods subsequent to September 27, 1983, until and 
unless it is determined that final revocation of T.D. 71-76 as to 
plaintiffs is not warranted, and 
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(2) changing its traditional methodology for determining market 
value for any administrative review period up to September 27, 
1983. 

Defendant opposes the motion for the preliminary injunction on 
the grounds that the proposed injunction grants plaintiffs complete 
relief, that the ordinary consequences of antidumping duty proce- 
dures do not constitute irreparable harm, that plaintiffs are not 
likely to prevail on the merits of their claims, that the balance of 
hardships favors the defendants, and that the proposed injunction is 
contrary to the public interest. 

Defendant’s opposition is not well taken. First, the preliminary 
injunction will not afford plaintiffs complete relief. Plaintiffs claim 
that there has been a breach of contract and the complaint alleges 
inordinate delay of the administrative process. The injunction will 
not determine the breach of contract cause of action and will leave 
for further determination the lack of performance of Commerce as 
a party to the settlement agreement. 

Second, while it is true that the ordinary consequences of an- 
tidumping duty procedures do not constitute irreparable harm, 
Commerce is not seeking ordinary annual reviews. It seeks to com- 
pel plaintiffs to submit data for three years within 45 days and to 
furnish these data under new accounting methodology. Plaintiffs 
have averred that it is improbable that they will be able to comply 
with Commerce’s demands and that if Commerce follows its alter- 
native course, using the best information available (e.g., the domes- 
tic manufacturers’ data), they may be subject to an antidumping de- 
termination even though they are not indeed importing their mer- 
chandise at LTFV. 

Third, the arguments advanced by defendants that plaintiffs are 
not likely to prevail on the merits of their claims are not well tak- 
en. This court, in Mashushita, supra, addressed this very issue, and 
found, without deciding that the plaintiff would prevail, that 
enough of a case had been made out in the pleadings to rule out the 
probability that plaintiffs cannot prevail on the merits. Plaintiffs’ 
claims include one for breach of contract. Defendants have not de- 
nied that a valid contract exists, nor that they have delayed in their 
performance despite the fact that plaintiffs have completed their 
performance to the extent of the payment required by the terms of 
the agreement and the timely submission of information for the an- 
nual administrative reviews, until it appeared evident to them that 
the defendants would not voluntarily perform. Plaintiffs then 
sought relief in this court. 

The balance of hardships favors the plaintiffs in this instance. 
Plaintiffs have alleged and argued that the change in methodology, 
as well as Commerce’s demand that they produce data for three 
years of sales within 45 days will require going through invoices by 
hand and involve thousands of invoices including both sales slips 
and receipts, and they have indicated that what the government is 
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requiring of them may be impossible in some instances. This consti- 
tutes a hardship to the plaintiffs as opposed to the lack of hardship 
to Commerce if the preliminary injunction is granted, since Com- 
merce is merely being required to refrain from activity without los- 
ing its right to require data on sales at LTF'V if it is determined by 
this Court that T.D. 7176 should not be revoked as to these 
plaintiffs. 

Whereas, in UST, INC. v. United States, —— CIT ——, Slip Op. 
86-100 (October 10, 1986), the Court found that “plaintiffs should 
have ready access to data for the periods in question”, here plain- 
tiffs have demonstrated that access to the data demanded by Com- 
merce will be extremely difficult under the new methodology, and 
under the time constraints imposed by Commerce. 

In UST, Inc., relied on by defendants, the court refused to grant 
mandatory injunctive relief to plaintiffs under circumstances 
claimed by defendants to be similar to those involved herein. How- 
ever, UST, Inc. can be distinguished from the instant case. The 
Court in UST, Inc. held that preparing the [answers to] question- 
naires, despite plaintiffs’ allegations that this will require massive 
amounts of time and other resources does not satisfy prevailing 
tests for immediate and irreparable harm. One test for determining 
the issue of irreparable harm established in American Hosp. Supply 
v. Hospital Products Ltd., 780 Fed.2d 589, 595 (1986), is whether the 
loss can be made up by a judgment for damages after trial. There is 
no statutory provision for the recovery of the costs of complying 
with an invalid or unnecessary request for data pursuant to an an- 
tidumping annual administrative review and the loss to plaintiffs, 
were the injunction not to issue, would indeed be irreparable. 

As to the factor of the public interest, it is the feeling of this court 
that it will best be served if the motion for the preliminary injunc- 
tion is granted. The public interest is always best served when a 
government agency expends its resources to perform its duties in a 
timely and expeditious manner, considering only relevant data. The 
public interest is also served when government agencies expedi- 
tiously perform their agreements. If it should be determined that 
T.D. 71-76 should be revoked as to plaintiffs, any additional review 
which Commerce would make beyond the data that T.D. 7176 
should be revoked as to plaintiffs would be an unwarranted utiliza- 
tion of agency resources. Matsushita, supra. 

The Court distinguishes UST, Inc. further in that it is not appar- 
ent from the opinion whether a settlement agreement. was involved 
in that case or whether the plaintiffs had claimed that the agree- 
ment had been or was about to be breached by the defendants. 

Based on the above considerations, the Court finds that the plain- 
tiffs have met the requirements for a grant of preliminary injunc- 
tive relief and grants the preliminary injunction to the following 
extent: 
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[1] The Court preliminarily enjoins defendants from conducting 
any administrative reviews under T.D. 7176 as to these plaintiffs 
until it has made a final determination as to the final revocation of 
T.D. 7176 with respect to plaintiffs’ products covered by that order. 

[2] As to any reviews conducted by Commerce as necessary for its 
determination as to whether T.D. 71-76 should be revoked as to 
plaintiffs’ products, Commerce is enjoined from changing its tradi- 
tional methodology for determining any market values or other da- 
ta necessary for its determination of this issue, that is Commerce 
must examine the information it requests and verify it using ac- 
counting procedures that were agreed to in the settlement 
agreement. 

The Court reserves all other matters and motions now pending in 
this case. 


(Slip Op. 87-24) 


FORMER EMPLOYEES OF TRAVENOL LABORATORIES, INC., PLAINTIFFS v. UNITED 
STATES, DEFENDANT 


Court No. 86-09-01191 


Before Carman, Judge. 
[Defendant’s motion to dismiss, granted] 
(Decided March 9, 1987) 


Mary Mermis, (on behalf of Former Employees of Travenol Laboratories, Inc.), pro 
se 


Richard K. Willard, Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch (Platte B. Moring, III on the motion) for the defendant. 


This action, brought by plaintiff pro.se on behalf of all the plain- 
tiffs, challenges the decision of the Secretary of the Department of 
Labor (Labor) to exclude certain workers from his affirmative deter- 
mination certifying all employees of Travenol Laboratories, Inc. 
(Travenol), Hays, Kansas for trade adjustment assistance separated 
from employment on or after April 23, 1985 and before May 30, 
1986. 51 Fed. Reg. 32864, 32868 (1986). Defendant United States 
moves to dismiss this action for failure to state a claim upon which 
relief can be granted pursuant to Rule 12(b\(5) of the Rules of this 
Court. After serious consideration of the claims and defenses 
presented, this Court is left with no other alternative but to grant 
defendant’s motion and dismiss this action. 


BACKGROUND 


The former employees of Travenol, including plaintiffs, filed their 
petition for Trade Adjustment Assistance under Section 221(a) of 
the Trade Act of 1974 (19 U.S.C. 2271), as amended, (the Act) on 
April 23, 1986. Upon receipt of this petition, the Director of the Of- 
fice of Trade Adjustment Assistance, Employment and Training Ad- 
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ministration, instituted investigations to determine whether the 
workers were eligible to apply for adjustment assistance under Title 
II, Chapter 2, of the Act. Investigations Regarding Certifications of 
Eligibility To Apply for Worker Adjustment Assistance; A & M Rub- 
ber Supply Inc., et al., 51 Fed. Reg. 18385 (1986). 

In accordance with section 223 of the Act, Labor published the af- 
firmative determination certifying all workers of Travenol, Hays, 
Kansas to apply for trade adjustment assistance who were separat- 
ed on or after April 23, 1985 and before May 30, 1986. Briamonte 
Embroidery Co. et al.; Determinations Regarding Eligibility To Ap- 
ply for Worker Adjustment Assistance, 51 Fed. Reg. 32864 (1986). 

Plaintiffs challenge the decision of Labor to exclude certain work- 
ers from this affirmative determination, separated from their em- 
ployment with Travenol before April 23, 1985. By letter of Septem- 
ber 24, 1986, the Clerk of this Court notified the plaintiffs their let- 
ter to this Court dated September 16, 1986 was deemed to be a 
summons and complaint filed on September 19, 1986. Plaintiffs’ let- 
ter states approximately 175 employees of Travenol were terminat- 
ed on March 15, 1985 and April 19, 1985. According to the letter, 
some five hundred other employees of the firm, who were terminat- 
ed on or after April 23, 1985, qualified for worker adjustment assis- 
tance. Plaintiffs are among those workers who were excluded from 
the certification because they were terminated more than one year 
prior to the date on which the Travenol workers filed their petition. 


DISCUSSION 


Section 223 of the Trade Act requires the Secretary of Labor to 
determine whether petitioning workers meet the group eligibility 
requirements for adjustment assistance set out in section 222 of the 
Trade Act, 19 U.S.C. § 2272, and to issue a certification of eligibility 
to apply for adjustment assistance to any group meeting the re- 
quirements. The statute further states: 


(b) A certification under this section shall not apply to any 
worker whose last total or partial separation from the firm 
* * * occurred— 


(1) more than one year before the date of the petition on 
which such certification was granted * 


19 US.C.A. § 2273(b)(1)(1980). Qualification for eligibility for trade 
adjustment assistance requires petitioners to file a petition with La- 
bor within one year of their total or partial separation from the 
firm. 

Plaintiffs’ petition was received by the Office of Trade Adjust- 
ment Assistance on April 28, 1985 with a petition date of April 23, 
1986. The April 23, 1985 is the impact date authorized by statute. 
The Act does not give Labor authority to waive this statutory provi- 
sion.or to establish an earlier impact date. 
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Plaintiffs in this section did not apply for trade adjustment assis- 
tance within one year of their separation from Travenol. This un- 
fortunate fact weighs heavily on this Court’s determination, but the 
statute is clear as to the one year requirement, which plaintiffs 
have failed to meet. Accordingly, by the express terms of the statute 
enacted by Congress, those workers separated prior to the April 23, 
1985 impact date are not certifiably eligible to apply for trade ad- 
justment assistance. “[W]hen workers fail.to apply timely for bene- 
fits and so are not eligible, it is not that they are being penalized for 
failure to file; rather they simply are so [sic] longer within the cate- 
gory Congress intended to aid by this program.” Lloyd v. U.S. Dept. 
of Labor, 637 F.2d 1267, 1271 (9th Cir. 1980). 

The United States Court of Appeals for the Ninth Circuit in 
Lloyd denied a similar action by plaintiffs who petitioned the Court 
for review of the Department of Labor’s determinations of eligibility 
to apply for worker adjustment assistance. The language of that 
court is appropriate here: “Petitioners present a sympathetic argu- 
ment. But in view of the congressional purpose and history of this 
provision and its proposed amendments, we must apply the one- 
year rule as it was enacted. Efforts to ameliorate the rule should be 
directed to Congress.” Lloyd, 637 F.2d at 1271. 


CONCLUSION 


For reasons stated, the defendant’s motion is granted, and plain- 
tiffs’ action is dismissed for failure to state a claim upon which re- 
lief can be granted. 


(Slip Op. 87-25) 


AMERICAN Motorists INSURANCE Co, THIRD-PARTY PLAINTIFF v. THE BUCKEYE 
Fireworks Mre. Co., INc., ET AL., THIRD-PARTY DEFENDANTS 


Court No. 84-06-00860 


Before DiCar.o, Judge. 
{Entry of default against third-party defendants.] 
(Decided March 10, 1987) 


Russotti & Barrison (Harvey Barrison), for third-party plaintiff, American Motor- 
ists Insurance Company. 

Cole Co., L.P.A. (Leland Cole and Andrew F. Peck) for third-party defendants, The 
Buckeye Fireworks Mfg. Co., Inc., Midwest Fireworks Mfg. Co., Inc. and Lawrence D. 
Lomaz. 


DiCar.o, Judge: American Motorists Insurance Company (Ameri- 
can Motorist) seeks indemnity from third-party defendants for lia- 
bility incurred by American Motorist as surety under two consump- 
tion entry bonds. American Motorist. moves under Rule 37(b\3) of 
the Rules of this Court for judgment by default against third-party 
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defendants for their failure to comply with a notice of deposition 
and two discovery orders of this Court. The motion is granted. 

In a prior opinion the Court entered judgment for the govern- 
ment in an action under 28 U.S.C. § 1582(2) (1982) to collect unpaid 
Customs duties under the terms of certain bonds. United States v. 
American Motorist Insurance Co., Slip Op. 86-7 (1986). In two 
causes of action, American Motorist alleges indemnification claims 
against Buckeye Fireworks Mfg. Co., Inc., Midwest Fireworks Mfg. 
Co., Inc., and Lawrence A. Lomaz. Service of process upon all third- 
party defendants was effectuated by service upon Mr. Lomaz on 
September 7, 1984. 

American Motorist moved to compel oral examinations before tri- 
al of third-party defendants. The Court granted the motion, order- 
ing third-party defendants to submit to examinations before trial on 
or before September 26, 1986. 

On October 14, 1986 American Motorist moved under Rule 
37(b\(3) for entry of judgment by default against third-party defend- 
ants for their failure to comply with the Court’s order. At no time 
did third-party defendants inform the Court of their inability to 
comply with the order or seek appropriate relief. However, third- 
party defendants, represented by counsel, submitted their opposi- 
tion to the motion, and at a telephone conference held December 1, 
1986, confirmed their willingness to appear at depositions. On that 
representation, the Court denied the motion to enter judgment by 
default, but ordered inter alia that depositions be completed by De- 
cember 23, 1986. 

Once again third-party defendants neither complied with, nor 
sought relief from, the Court order. American Motorist has renewed 
its application for an order of judgment by default. 

Rule 37 authorizes the Court to make such orders as are just 
when a party fails to appear for a deposition after being directed to 
do so by the Court, including: 


An order striking out pleadings or parts thereof, or staying 
further proceedings until the order is obeyed, or dismissing the 
action or proceeding or any part thereof, or rendering a judg- 
ment by default against the disobedient party. 


CIT Rule 37(b\3). 

“Sanctions pursuant to Rule 37 may be imposed only where * * * 
the Court has issued a discovery order and that order has been vio- 
lated.” Zenith Radio Corp. v. United States, 2 CIT 59, 59 (1981) (cit- 
ing cases). Sanctions are applicable where there has been a serious 
or total failure on the part of the party directed to comply with dis- 
covery. See id. at 60. 

In view of the willful and inexcusable violations of Court orders 
by third-party defendants, the Court concludes that an entry of de- 
fault is warranted. 
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OrbDERED, that the Clerk of the Court shall enter a default against 
third-party defendants Buckeye Fireworks Mfg. Co., Inc., Midwest 
Fireworks Mfg. Co., Inc. and Lawrence D. Lomaz. 

ORDERED, that under Rule 55(b) of the Rules of this Court Ameri- 
can Motorist shall submit its affidavit of the amount due within 
twenty days. 


(Slip Op. 87-26) 


Artoor, INc., SAWHILL TUBULAR Div. Cyctops CorP., AND WHEATLAND TUBE 
CorpP., PLAINTIFFS v. UNITED STATES, DEFENDANT, ZENITH STEEL Pires & 
INDUSTRIES, LTD., AND GUJARAT STEEL TuBES, Ltp., INTERVENORS 


Court No. 86-03-00351 


Before Carman, Judge. 


[Plaintiffs motion for judgment on the agency record denied. Remand directed to 
secure verification of certain indirect taxes paid.] 


(Decided March 12, 1987) 


MEMORANDUM OPINION 


Schagrin Associates (Roger B. Schagrin and Paul W. Jameson on the motion) for 
plaintiffs. 

Richard K. Willard, Assistant Attorney General; David M. Cohen, Director Com- 
mercial Litigation Branch, Civil Division, Department of Justice (A. David Lafer on 
the motion) for the defendant. 

Kaplan Russin & Vecchi (Dennis James, Jr. and Kathleen F. Patterson on the mo- 
tion) for the defendant-intervenors. 


CaRMAN, Judge: Pursuant to Rule 56.1 of the Rules of this Court, 
plaintiffs move for judgment upon the agency record challenging 
the final affirmative determination of the International Trade Ad- 
ministration of the Department of Commerce (ITA or Commerce) in 
its antidumping investigation in Certain Welded Carbon Steel Stan- 
dard Pipe and Tube From India, 51 Fed. Reg. 9089 (Mach 17, 1986). 
Plaintiffs contest that part of the determination which finds Zenith 
Steel Pipes & Industries, Ltd. (Zenith)! and Gujarat Steel Tubes, 
Ltd. (Gujarat),? the defendant-intervenors herein, were not selling 
welded carbon steel pipe (pipe and tube or standard pipe and tube) 
in the United States at less than fair value. 

Plaintiffs contend that the ITA’s decision to add to United States 
price (USP), pursuant to 19 U.S.C. § 1677a(d)(1)(C\X1980 & Supp. 
1986), the amount of indirect taxes paid in the home market on in- 
puts and the export rebate was not in accordance with law. Defend- 
ant United States and the defendant-intervenors take the position 
that the adjustments were proper since the ITA determined pipe 
and tube sold in India incurred certain taxes; whereas exported 


1 Zenith is a public limited company incorporated in India. 
2 Gujarat is also a public limited company incorporated in India. 
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pipe and tube were exempt from these taxes either in the form of 
rebates or exclusions. 

This Court holds the ITA’s decision to make an adjustment to 
USP under § 1677a(d)(1)(C) in the amount of indirect taxes paid in 
the home market was in accordance with law. Although, the export- 
ed merchandise was produced from imported inputs that incurred 
no indirect taxes, the noncollection of these taxes was “by reason of 
the exportation.” 

The ITA may make an adjustment to USP for the export rebate 
to the extent it verifies indirect taxes were imposed upon the ex- 
ported merchandise. Because it does not appear that the ITA veri- 
fied the full extent of taxes incurred, a remand is necessary. 


Facts 


In July of 1985, the Standard Pipe and Tube Subcommittee of the 
Committee on Pipe and Tube Imports and each of the member com- 
panies who produce standard pipe and tube filed a petition with the 
ITA. The petitioners contended imports of pipe and tube from India 
were being, or were likely to be, sold in the United States at less 
than fair value. 

The ITA determined petitioners had provided sufficient grounds 
upon which to initiate an antidumping duty investigation. The ITA 
notified the International Trade Commission which determined 
there was a reasonable indication imports of standard pipe and tube 
were materially injuring or threatening material injury to a United 
States industry. 50 Fed. Reg. 37608. Petitioners then alleged the ex- 
istence of critical circumstances. 

In October and November, 1985, three Indian manufacturers of 
standard pipe and tube, Zenith, Gujarat, and Tata Iron and Steel 
Co., Ltd. (TISCO) responded to questionnaires presented to them by 
the ITA. Since these companies supplied more than 60% of the ex- 
ports of pipe and tube to the United States, the investigation was 
limited to them. All of their sales of standard pipe and tube to the 
United States between February 1, 1985 and July 31, 1985 were 
investigated. 

On December 31, 1985, the ITA made an affirmative preliminary 
determination of sales at less than fair value. 50 Fed. Reg. 53356. 
The ITA also determined critical circumstances did not exist with 
respect to imports of pipe and tube for Zenith and Gujarat but did 
exist for the third company, TISCO. 

In its final determination, the ITA determined standard pipe and 
tube from India were being, or were likely to be, sold in the United 
States, and critical circumstances did not exist. The ITA directed 
the United States Customs Service to suspend liquidation of all en- 
tries of the subject merchandise except that produced and exported 
by Zenith and Gujarat. 

By a motion for judgment upon the agency record, plaintiffs chal- 
lenge that part of the final affirmative determination which ex- 
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cludes Zenith and Gujarat and determined these companies were 
not selling standard pipe and tube in the United States at less than 
fair value. Plaintiffs contend certain adjustments made by the ITA 
to United States price pursuant to 19 U.S.C. § 1677a(d)(1\(C) were 
not in accordance with law. 

At the center of the controversy are two tax payments and one 
export rebate of taxes. The first tax is a Steel Development Fund 
levy (SDF). The SDF is included within the price of a ton of steel 
when sold by the Steel Authority of India, Ltd. (SAIL). The second 
tax is a Central Sales Tax (CST). This is a 4% ad valorem tax paid 
on nearly all sales transactions in India. The CST is included within 
the price of steel when sold by SAIL. Upon collection, both taxes are 
remitted to the Indian government. Cash Compensatory Support 
(CCS) is a program partially designed to rebate indirect taxes in- 
curred in the manufacture of exported merchandise. In the instant 
action, defendant-intervenors, Zenith and Gujarat received 5% of 
the value of pipe or tube exported to the United States in the form 
of a rebate. 

Zenith and Gujarat produce pipe and tube for sale in both the do- 
mestic and export markets. During the period of investigation, all 
pipe and tube sold in the Indian market by Zenith and Gujarat 
were manufactured from domestically produced steel. All pipe and 
tube exported to the United States by them, however, were made 
from imported steel. In addition, all steel imported by Zenith and 
Gujarat was imported pursuant to an advance licensing scheme 
which exempted them from a 100% countervailing excise duty 
(CVED) provided they subsequently exported the pipe and tube 
made therefrom. The ITA verified all steel imported was subse- 
quently exported during the period of investigation. 

When Zenith and Gujarat purchase steel from SAIL for use in the 
manufacture of standard pipe and tube to be sold in the domestic 
market, the 4% ad valorem CST and the SDF are collected. Con- 
versely, when Zenith and Gujarat purchase imported steel for use 
in pipe and tube exported to the United States, no CST or SDF is in- 
curred since foreign suppliers of steel, unlike SAIL, do not pay the 
CST or the SDF. 

In its final determination, the ITA added to USP the amount of 
the CST and SDF that was uncollected on exported steel from India 
where the tax was imposed on similar steel in the Indian home 
market. Petitioners contended the adjustment is incorrect because 
the taxes are not collected because of importation and not by reason 
of exportation as required by the statute. Section 1677a(d)(1)(C) di- 
rects the ITA to make an adjustment for taxes not collected by rea- 
son of exportation. The ITA explained that since these taxes are in- 
cluded in the price of the domestic product but are not included in 
the price of the exported product, an adjustment is appropriate. See 
51 Fed. Reg. at 9091. 
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The ITA also made an adjustment for the CCS export rebate of in- 
direct taxes, the ITA found, were imposed upon inputs utilized in 
the manufacture of the exported merchandise. Petitioners contend- 
ed it was not shown that the pipe and tube incurred any indirect 
taxes. The parties have stipulated that the ITA verified that pack- 
ing materials used for export shipments incurred the 4% CST and a 
10% excise tax. The actual amount of taxes incurred is nevertheless 
unclear. No other indirect taxes incurred by the exported pipe or 
tube have been verified. 


BACKGROUND 


The antidumping law is designed to protect domestic industries 
from sales of foreign merchandise at less than fair value which 
cause or threaten to cause material injury. To achieve this objec- 
tive, the law requires the imposition of an antidumping duty in the 
amount by which foreign market value (FMV) exceeds USP. 19 
U.S.C. § 1673 (1980 & Supp. 1986) The statute provides the means 
for determining both FMV and USP. Various upward and down- 
ward adjustments are then made to achieve comparable prices. 

One of these adjustments directs the ITA to account for taxes im- 
posed upon home market sales but not upon export sales. The rele- 
vant provision states: 


(a) United States price.—For purposes of this subtitle, the 
term “United States price” means the purchase price, or the ex- 


porter’s sales price, of the merchandise, whichever is 
appropriate. 
* * 


* * * * * 


(d) Adjustments to purchase price and exporter’s sales 
rice.—The purchase price and the exporter’s sales price shall 
adjusted by being— 
(1) increased by— 
* * * * * * ok 
(C) the amount of any taxes imposed in the country of 
exportation directly upon the exported merchandise or 
components thereof, which have been rebated, or which 
have not been collected, by reason of the exportation of the 
merchandise to the United States, but only to the extent 
that such taxes are added to or included in the price of 
such or similar merchandise when sold in the country of 
exportation; 


19 U.S.C. § 1677a. This adjustment has two components. First, USP 
is to be increased by the amount of taxes imposed in the country of 


3 The ITA response, although not entirely clear, was as follows: 


Comment 5: Petitioners argue that the Department should not make an addition to the United States price for the 
CCS indirect tax rebate because no indirect taxes om actually “added to or included in the price of such or similar 
merchandise when ~~ in the country of exportation.” 

sponse: Under Section 7720KiXC) [sic] we add to the oe Se States price indirect taxes that 
would be included in oy home market prices. For hot-rolled coil and zinc used roduce pipe and tube for the home 
market we verified that the companies paid a Central Sales Tax. Therefore, since “¢ is tax was not collected on the ma- 
terial inputs used to produce pipe and tube exported to the United States, we made an addition to the United States 
price, as required by the statute. 


51 Fed. Reg. at 9091. 
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exportation directly on the exported merchandise which have been 
rebated or not collected by reason of the exportation. Second, the 
adjustment is limited to the amount such taxes are added to or in- 
cluded in the price of such or similar merchandise when sold in the 
country of exportation. 


DISCUSSION 


The first question presented for decision is whether or not the 
ITA was correct in adding to USP an amount equal to indirect taxes 
paid in the home market when the exported merchandise was pro- 
duced from imported inputs and incurred no indirect taxes. 

Plaintiff contends that since the CST and SDF are imposed only 
when SAIL sells steel to users, and plaintiff used imported steel to 
manufacture the exported merchandise, the noncollection of taxes 
in this case was by reason of the importation of the inputs not the 
exportation of the pipe and tube. The advance license is not the rea- 
son why the CST and SDF are not collected. The taxes are not col- 
lected because of the nature of these taxes. If Zenith and Gujarat 
had imported the steel but failed to export the finished product, du- 
ties would have been paid, but the CST and SDF would not have 
been incurred. Plaintiff further argues the ITA may not make an 
adjustment in the amount of taxes assessed in the domestic market. 
Rather, the ITA must make an adjustment in the amount of taxes 
that would have been collected on the exported merchandise had it 
been sold in the home market. Due to the nature of the CST and 
SDF, no taxes would have been collected had the exported merchan- 
dise been sold in the home market. Thus, no adjustment to USP 
should have been made. 

The defendant, United States, contends the advance license 
scheme provides an inextricable link between all importations and 
exportations thus evidencing that the noncollection of the CST and 
the SDF is by reason of the exportation. Defendant maintains the 
legislative history of the adjustment provision does not support the 
conclusion that no adjustment should be made because indirect tax- 
es were not collected by reason of importation. Plaintiff is seeking 
to elevate form over substance. If the ITA did not make an adjust- 
ment for the CST and SDF, dumping margins would exist merely 
because India assessed taxes on domestic but not export sales. Such 
a result would conflict sharply with clearly-articulated congression- 
al intent and require unnecessary administrative adjustment for al- 
leged dumping margins where no dumping exists. 

The intervenors take the position that the advance license 
scheme supplies a direct link between the importation of steel and 
the exportation. In other words, exemption from the CST and SDF 
would not have occurred but for the importation of the raw materi- 
al and the subsequent exportation of the finished product. Hence 
noncollection of the taxes was as much by reason of the export as 
the import. The intervenors further argue the amount of taxes that 
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would have been collected on the merchandise had it been sold in 
India was the amount of taxes for which an adjustment was made. 

In reply, the plaintiff contends the government’s argument that 
an inextricable link exists should not be considered since agency ac- 
tion must be upheld on the basis given by the agency, not post-hoc 
rationalizations. According to the plaintiff, the ITA never consid- 
ered the “by reason of the exportation” language of the adjustment 
provision. In essence, the ITA made an adjustment merely because 
taxes were incurred in the home market. The defendant’s argument 
that because of high tariffs, the decision to export must be coupled 
with the decision to import is erroneous, since the defendant has 
not proven imported steel inclusive of the duties is more expensive 
than domestic steel. Plaintiff maintains the ITA is wrongly at- 
tempting to achieve tax neutrality. Finally, plaintiff contends the 
statute requires that taxes must have been added to or included 
within the price of the exported merchandise when sold in the 
home market to justify an adjustment. 

The standard for review of this determination is whether or not 
the determination is supported by substantial evidence on the 
record or otherwise in accordance with law. This test permits only a 
limited review of the agency record. Carlisle Tire & Rubber Co. v. 
United States, 9 CIT ——, 622 F. Supp. 1071, 1074-75 (1985). Much 
deference is to be afforded the body whose expertise is in the admin- 
istration of the antidumping law. Smith-Corona Group v. United 
States, 713 F.2d 1568, 1571 (Fed. Cir. 1983), cert. denied, 465 U.S. 
1022 (1984). Furthermore, the agency’s interpretation need not be 
the only reasonable construction. Chevron, U.S.A. Inc. v. Natural 
Resources Defense Council, Inc., 467 U.S. 837, 843 n.11 (1984). This 
interpretation need only be sufficiently reasonable to be upheld. 
Federal Election Comm’n v. Democratic Sen. Camp. Comm., 454 U.S. 
27, 39 (1981). 

In reviewing agency action, the Court must base its decision upon 
the administrative record. New evidence may not be received. Ab- 
bott v. Secretary of Labor, 3 CIT 54, 55 (1982). The Court must rely 
upon the rationale articulated by the agency. It may not rely upon 
post-hoc rationalizations. JLWU Local 142 v. Donovan, 10 CIT ——, 
Slip Op. 86-28 (March 13, 1986). 

When the issue concerns the valuation of merchandise, the deter- 
mination made by the ITA is presumed correct. F. W. Myers & Co., 
Inc. v. United States, 72 Cust. Ct. 219, C.D. 4544, 376 F. Supp. 860 
(1974). The Court may nevertheless inquire into the correctness of 
the ITA’s construction of the statutory language. In this respect, the 
Court may give weight to the ITA’s interpretation of the statute. 
City Lumber Co. v. United States, 64 Cust. Ct. 826, A.R.D. 269, 311 
F. Supp. 340 (1970), aff'd, 59 CCPA 89, C.A.D. 1045, 457 F.2d 991 
(1972). 
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At the center of this dispute is the construction of the language at 
19 U.S.C. § 1677a(d)(1X(C). The wording of this provision bears re- 
peating in pertinent part: 


(d) Adjustments to purchase price and exporter’s sales 
rice.—The purchase price and the exporter’s sales price shall 
adjusted by being— 


(1) increased by— 
* * 


* * * * 

(C) the amount of any taxes imposed in the country of 
exportation directly upon the exported merchandise or 
components thereof, which have been rebated, or which 
have not been collected, by reason of the exportation of the 
merchandise to the United States, but only to the extent 
that such taxes are added to or included in the price of 
such or similar merchandise when sold in the country of 
exportation; 


§ 1677a(d)(1)(C\emphasis added). 

Plaintiff contends no adjustment to USP should have been made 
because the noncollection of the CST and SDF was by reason of the 
importation. Since these taxes are imposed only when SAIL sells 
the steel to manufacturers, and plaintiff purchased the steel from 
foreign suppliers, plaintiff claims the noncollection of taxes was by 
reason of importation. In other words, plaintiff opts for a literal in- 
terpretation of § 1677a. 

In Roquette Freres v. United States, 7 CIT 88, 583 F. Supp. 599 
(1984), this Court construed the meaning of the words “by reason of 
the exportation” in § 1677a(d)(1)(B). At issue was the ITA’s decision 
not to add to USP the amount of an export rebate given for import 
levies whether or not such duties were incurred. In ruling that no 
adjustment should be made, the Court held that there must be a 
sufficient connection between the rebate given and the duties im- 
posed. Since the receipt of the rebate was not conditioned upon pay- 
ment of an import levy, the Court held a direct link sufficient to 
justify the adjustment was lacking. In other words, when there is a 
direct connection between the levy and the rebate, the rebate is “by 
reason of the exportation.” See also Huffy Corp. v. United States, 10 
CIT ——, 632 F. Supp. 5C (1986). 

The Roquette Court did not decide whether or not an adjustment 
is warranted when inward processing‘ is utilized since the plaintiff 
did not use the arrangement. The Court nevertheless suggested in- 
ward processing may supply a sufficient link between the levies and 
the refunds. 

The pertinent question is therefore whether or not there is a di- 
rect connection between the noncollection of the CST and the SDF 
and the subsequent exportation. Defendant contends advance li- 
censing provides an inextricable link between the importations and 


‘4 Inward processing is a system whereby imported goods are exempt from duties if subsequently exported. 





74 CUSTOMS BULLETIN AND DECISIONS, VOL. 21, NO. 16, APRIL 22, 1987 


exportations indicating the noncollection of the CST and SDF is by 
reason of exportation. 

This contention, while embellishing upon the responses made by 
the ITA in the final determination, neither modifies nor conflicts 
with the rationale articulated by the agency. It is therefore not a 
post-hoc rationalization which this Court may not consider. On the 
contrary, the ITA must have concluded the noncollection of the CST 
and SDF was “by reason of the exportation” since such a conclusion 
was the condition precedent for making an adjustment. 

Roquette, moreover, supports the defendant’s contention that the 
CST and SDF are exempt by reason of the exportation. Noncollec- 
tion of these taxes would not have occurred but for the importation 
of steel that under an advance license, was to be subsequently ex- 
ported. The scheme was not unlike inward processing which the Ro- 
quette court suggested might satisfy the direct link approach 
adopted. 

Although plaintiff is correct that advance licensing supplies the 
link necessary to justify an adjustment for duties rebated or not col- 
lected, this scheme also supplies the link necessary to justify adjust- 
ment for the taxes not collected. If Zenith and Gujarat had not im- 
ported steel, which they were obligated to export, the CST and SDF 
would have been collected, in part because presumably, the only 
other alternative would be to purchase steel from SAIL. The Indian 
government may have determined that since it contemplated the 
export of pipe and tube made from imported steel, it would not im- 
pose taxes upon the merchandise to compensate for the noncollec- 
tion of the CST and SDF. Although it is not possible to tax foreign 
suppliers of steel, the Indian government could have adopted an al- 
ternative approach for levying upon the exported merchandise. 

Advance licensing supplies a sufficient link between the noncol- 
lection of taxes and the exportation despite any cost advantages 
plaintiff attributes to the imported merchandise. Thus, even though 
the defendant has not shown that imported steel inclusive of duties 
is more expensive than domestic steel inclusive of taxes, the evi- 
dence establishes that an equivalent amount of steel imported was 
subsequently exported. In other words, if the imported steel was 
cost advantageous, as the plaintiff contends, Zenith and Gujarat 
would have presumably sold the pipe and tube made from imported 
steel in India. The evidence, however, clearly shows this was not the 
case. 

This conclusion is also in accordance with the legislative history 
underlying § 1677a. The adjustment is designed to achieve compara- 
ble prices. It was believed necessary to prevent dumping margins 
from arising merely because taxes are imposed upon domestic sales 
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but not upon export sales. See S. Rep. No. 16, 67th Cong., 1st Sess. 
12 (1921).5 

The parties agree that if the ITA had not made an adjustment for 
the CST and SDF, dumping margins would exist. Thus, it was ap- 
propriate for the ITA to have made an adjustment for the noncollec- 
tion of these taxes. 

In Zenith Electronics Corp. v. United States, 10 CIT ——, 633 F. 
Supp. 1382 (1986), this Court considered certain methodology em- 
ployed by the ITA in the final results of an administrative review of 
an antidumping finding. Plaintiffs contended the ITA violated the 
clear mandate of 19 U.S.C. § 1677a(d)(1(C) by reducing FMV by the 
amount of commodity taxes assessed on home market sales rather 
than increasing USP by the amount of tax not collected on exports 
to the United States. In holding that the ITA must increase USP 
rather than decrease FMV, the Court stated the ITA must make an 
adjustment “in the amount of tax that would have been assessed on 
the exported merchandise had it been sold in the home market 
(rather than the amount of tax actually assessed on merchandise 
sold in the home market).” Zenith, 633 F. Supp. at 1390. 

Plaintiff contends Zenith controls the determination of the 
amount of adjustment to be made pursuant to § 1677a. Accordingly, 
no adjustment to USP should have been since the amount of taxes 
that would have been assessed on the exported merchandise had it 
been sold in the home market is zero. 

The practical result of making no adjustment to USP sharply con- 
flicts with clearly-articulated congressional intent that dumping 
margins not arise merely because taxes are collected on home mar- 
ket sales but not on export sales. Such a result cannot be endorsed 
by this Court. The decision to add to USP the amount of taxes col- 
lected in the home market was appropriate.® 

In sum, the ITA’s decision to add to USP the amount of taxes col- 
lected on home market sales under 1677a(d)(1)(C) was substantially 
in accordance with law. These taxes were not collected by reason of 
the exportation. The ITA also properly adjusted USP by the amount 


5 This concept has been incorporated into the General Agreement on Tariffs and Trade (GATT), Article VI(3) of which 
provides: 

No product of the territory of any sere party imported into the territory of any other contracting party shall 
be subject to anti-dumping or countervailing duty by reason of the exemption of such product from duties or taxes 
borne by the like product when destined for consumption in the country of origin or exportation, or by reason of the 
refund of such duties or taxes. 


General Agreement on Tariffs and Trade, opened for acceptance Oct. 30, 1947, art. VI(3), 61 Stat. A3, A24, 4 Bevans 639, 55 
U.N.T.S. 194. Technically, the United States did not accept the GATT. Instead, the United States conditionally signed the 
Protocol of Provisional Application of the General Agreement on Tariffs and Trade, signed Oct. 30, 1947, 61 Stat. A2051, 4 
Bevans 687, 55 U.N.T.S. 308. 

§ If, in accordance with plaintiff's suggestion, no adjustment is made, the absolute margin of dumping would be equal to 
the amount of pretax dumping plus the amount of the tax imposed the home market. Where pretax dumping does not exist 
dumping margins will arise merely because India taxes home market sales but does not tax export sales. 

Assume the pretax home market price of pipe and tube is equal to $100, while the purchase price for pipe and tube made 
from imported steel when sold for export to the United States is $100. The tax free absolute margin of dumping is $0 ($100 
- $100). 

Suppose the CST and SDF are equal to 15%. The tax on the home market sale equals $15 (15% of $100). The after tax 
home market price equals $115 ($100 + $15). If no taxes would be collected if sold in the home market, and USP is in- 
creased by zero, the adjusted USP equals $100. The absolute margin thus becomes $15, an amount equal to the amount of 
pretax dumping ($0) plus the amount of tax ($15). 

In holding the ITA properly made an adjustment in the amount of taxes collected in the home market, this Court is not 
implying the ITA may employ any methodology that achieves tax neutrality. Rather, this Court holds, in accordance with 
the standard of review governing this proceeding, that the adjustment performed by the ITA in this case was in accordance 
with § 1677a(d\1XC) and the legislative history underlying the provision. 
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of taxes collected in the home market since the legislative history 
firmly establishes an adjustment is appropriate. 

The second question presented for decision is whether or not the 
ITA was correct in adding to USP the amount of the rebate given to 
Zenith and Gujarat upon exportation of the merchandise. In the fi- 
nal determination, the ITA indicated that it verified that Zenith 
and Gujarat paid a CST on hot-rolled coil and zinc used to produce 
pipe and tube for the home market. See 51 Fed. Reg. at 9091. 

Plaintiff contends the ITA may not consider the taxes borne on 
home market sales. The ITA rather should be concerned only with 
the indirect taxes incurred by the export sales. Furthermore, it was 
not shown that the exported pipe and tube bore any taxes. If the re- 
bate was intended to compensate for the CST and SDF, the ITA 
should not have made the adjustment since there would have been 
two adjustments made for the same taxes. To the extent the rebate 
exceeds the amount of indirect taxes incurred, plaintiff argues, the 
amount should be treated as a subsidy. 

The defendant and the defendant-intervenors argue that the ITA 
determined and verified in the companion countervailing duty in- 
vestigation that Zenith and Gujarat bore taxes well in excess of the 
rebate given. Furthermore, the defendant contends to determine 
the propriety of a rebate, the test is whether or not the indirect tax 
is paid on an import physically incorporated into the final product. 
If it is, then the nonexcessive rebate of it is appropriate. Because 
packing materials are physically incorporated into the final prod- 
uct, an adjustment made for the rebate thereof is appropriate. 

The defendant-intervenors contend that two adjustments were 
not made for the same taxes since Zenith and Gujarat paid other in- 
direct taxes. These taxes, moreover, exceeded the rebate given. 

In its reply, plaintiff contends the defendant is engaging in post- 
hoc rationalizations. In the final determination, the ITA made an 
adjustment for the rebate given after it determined merely that 
pipe sold in the home market incurred the CST on zinc and hot- 
rolled coil. Now the defendant is arguing that the exported pipe and 
tube in fact incurred taxes in excess of the rebate. Furthermore, the 
ITA has not verified these taxes were incurred. The ITA may not 
rely upon the verifications made in the companion countervailing 
duty investigation since Zenith and Gujarat were apparently not us- 
ing imported steel at that time. Plaintiff contends chemicals and 
paint are not incorporated into the final product. Verification, 
moreover, must await the first administrative review if remand re- 
sults in the issuance of an antidumping duty order. 

The evidence establishes that the ITA verified some of the taxes 
incurred in the manufacture of the exported merchandise. They 
verified that packing materials used for export incurred the 4% 
CST and a 10% excise tax. No other taxes were verified. The parties 
have also stipulated that one of the purposes of the CCS is to rebate 
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indirect taxes incurred in the manufacture of the exported mer- 
chandise. The actual amount of taxes incurred, however, is unclear. 

A review of the record in this case does not reveal the defendant 
has modified the rationale articulated by the agency. Whatever dis- 
crepancies may exist seem due to the ITA’s understanding of the 
statutory adjustment for the CST and SDF incurred in the domestic 
market. In commenting upon the adjustment made for the rebate 
given Zenith and Gujarat, the ITA stated: “we add to the United 
States price indirect taxes that would be included in the home mar- 
ket prices.” 51 Fed. Reg. at 9091 (emphasis added). Although this 
statement seems ambiguous, the record presented for review in this 
case indicates the ITA did not consider only the amount of taxes in- 
curred in the home market sales. 

The evidence does not appear to show the ITA made two adjust- 
ments for the same taxes. Since the purpose of the CCS scheme is to 
rebate indirect taxes incurred in the manufacture of the exported 
merchandise, the ITA was authorized to consider, and in fact con- 
sidered, the amount of other indirect taxes incurred by the exported 
merchandise. 

Section 1677a(d)(1)(C) allows an adjustment in the amount of tax- 
es imposed in India directly upon the merchandise exported to the 
United States which have been rebated by reason of the exporta- 
tion. The adjustment is allowed only to the extent such taxes are 
added to or included in the price of such or similar merchandise 
when sold in India. This provision allows for an adjustment in the 
amount of taxes paid that are rebated. It does not allow adjustment 
for simply any amount that has been rebated. 

The ITA must further verify, to the extent possible, all informa- 
tion relied upon in making a final determination. See 19 U.S.C. 
§ 1677e(a) (1980 & Supp. 1986). Verification is necessary to enable 
the Court to properly evaluate the results of the final determina- 
tion. Al Tech Specialty Steel Corp. v. United States, 6 CIT 245, 575 
F. Supp. 1277 (1983), aff'd, 745 F.2d 632 (1984). 

Although the ITA verified that some taxes were incurred by the 
exported merchandise, it is not clear whether or not these taxes 
were equivalent to the rebate given. It is therefore necessary to re- 
mand for a determination of the amount of taxes paid and rebated. 
Upon remand, the ITA may adjust USP only to the extent it veri- 
fies these taxes were paid and rebated. 

In verifying, the ITA is authorized to use the best information 
available, see § 1677e, as long as the information utilized is reasona- 
bly accurate. Although the Court gives no direction, it would seem 
to be entirely reasonable for the ITA, in this determination, to rely 
upon information verified in the companion CVD determination if 
the underlying facts are substantially the same. 

In determining whether or not a given tax can be legitimately re- 
bated upon export, the ITA utilizes the “physical incorporation” 
test. See 19 C.F.R. 355 Annex 1.1 (April 1, 1986). The defendant con- 
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tends that the ITA determined, consistent with its practice in other 
cases, that packing materials are physically incorporated into the 
pipe and tube exported to the United States. Plaintiff, while not 
challenging the test utilized by the agency, contends that the ITA 
does not consider materials used for processing as physically incor- 
porated into the final product. Since chemicals are used to pickle 
the pipe before galvanization, and only a negligible portion of paint 
remains on the pipe, plaintiff contends paints and chemicals are not 
incorporated into the pipe. 

As a general rule, agency regulations should be sustained unless 
unreasonable and plainly inconsistent with the statute. Melamine 
Chemicals, Inc. v. United States, 732 F.2d 924, 928 (Fed. Cir. 1984). 
Unless this interpretation is clearly erroneous, this Court will not 
substitute its judgment for that of the agency. See SCM Corp. v. 
United States, 4 CIT 7, 544 F.Supp. 194 (1982). 

It is entirely appropriate for the ITA to develop a reasonable 
means for effectuating the statutory adjustment provisions in the 
context of materials used in the manufacture of products exported 
to the United States. When a reasonable practice is employed con- 
sistently, as is evident in this case, this Court will show greater re- 
luctance to examine the merits of the agency’s practice. Upon re- 
mand, the ITA may make an adjustment to account for those inputs 
it reasonably finds are physically incorporated into the merchan- 
dise exported to the United States. 


CONCLUSION 


The ITA’s decision to add to USP the amount of taxes not collect- 
ed on the exported merchandise was appropriate since these taxes 
were not collected by reason of the exportation. With respect to the 
second adjustment performed by the ITA, a remand is necessary. 
The ITA shall have 45 days in which to verify the taxes incurred by 
Zenith and Gujarat on the exported merchandise. To the extent 
these taxes have been paid and rebated as shown by the verification 
proceedings, an upward adjustment to USP is appropriate. This of 
course presupposes that such taxes have been added to or included 
in the price of such or similar merchandise when sold in the home 
market. See § 1677a(d)(1)(C). 
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ment, Levis trademark 
Value: Determining computer value, losses incurred during dif- 
ferent accounting periods 
Vessels: Applicability of user fees to vessels owned by the United 
States 
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Selection of warehouses for storage of unclaimed and abandoned merchan- 
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United States 
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U.S. Court of International Trade 


American Motorists Insurance Co. v. Buckeye Fireworks Mfg. 
ORE Pe Satta, ve AR ER CROSSE dened Fecoictntije sie Bee Oa 

Atcor, Inc. v. United States 

Austin Chemical Co. v. United States 

Bantam Travelware v. United States 

Former Employees of Travelnol Laboratories, Inc. v. United 
States 

Toshiba Corp. v. United States 


2U.S. G.P.0. 1987-181-118:40032 


Appeal No. 








